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“Colombia has to have a financial market that fits the needs of its increasingly internationalized 

economy. That means that a financial derivate market has to be developed……. Options are not 

very well known in Colombia and there is little information about them. They are only treading 

in the over the counter (OTC) market since there not exists an organized one.”6 
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“It is supported by the language of the Securities Act itself, which calls in several places  for 

regulators to act on behalf of "the public interest." Requiring Fannie Mae to comply with the 

disclosure requirements of the Securities Act of 1933 will empower the taxpaying public, 

providing them with the information necessary to assess whether they will again be called upon 

to bail out Fannie Mae. Empowered with such information, the taxpaying public can through 
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their representatives in Washington limit the amount of risk that Fannie Mae takes and take 

ownership of how the tax dollars are used.11”  

 
11 Richard K. Green & Ann B. Schnare, The Rise and Fall of Fannie Mae and Freddie Mac, 

Introduction to Mortgages & Mortgage Backed Securities181–226 (2014).  
12 O’Connor S. The Securities Act of 1933. Brooklyn Law Review. 2014;79(3):1233-1264  
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“[t]here is . . . an obligation upon us to insist that every issue of new securities to be sold in 

interstate commerce shall be accompanied by full publicity and information, and that no 

essentially important element attending the issue shall be concealed from the buying public. This 

proposal adds to the ancient rule of caveat emptor, the further doctrine “let the seller also 

beware.” It puts the burden of telling the whole truth on the seller. It should give impetus to honest 

dealing in securities and thereby bring back public confidence(FDR).13” 

 
13 SCHWARTZ, KYLE J. “Investor Participation in Initial Public Offerings.” University of 

Pennsylvania Law Review, 
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To fulfill the materiality requirement there must be a substantial likelihood that the disclosure of 

the omitted fact would have been viewed by the reasonable investor as having significantly altered 
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the total mix of information made available. (Basic Inc. v. Levinson, 485 U.S. 224, 226,  108 S. 

Ct. 978, 980 (1988)) 

 As established by the Supreme Courts in order for a disclosure statement to comply with 

the law regardless of whether it is the 1933 or the 1934 act it has to be materially disclosed. This 

ultimately gives the investor a guarantee to make the decision with full information, or at least the 

entire information she will need at the time of making the decision to invest or not at said company. 

 As established in this chapter, the US government aims to be a regulator in the market to 

protect investors but intervening the least possible in the actual development of the market, this 

balance is achieved by having only formal requirements for the companies issuing securities in the 

public market.  Said formal requirements are established in the 1933 and 1934 acts and the 

requirements aims for the issuing companies to disclose any relevant facts for the investors, 

bringing up the concept of materiality. After reviewing what materiality means it is relevant to 

move on to the specific requirements each of the acts provide. To accomplish that mission for the 

1933 act we are going to analyze the registration in the IPO process. 

 

III. IPO Process: The Standardized process to understand the 1933 act  

 The 1933 act has the task of protecting the integrity of securities markets, that said integrity 

is divided in two objectives. First, to provide investors with adequate and accurate material 

concerning securities offers. Second, to protect the market from fraudulent practices in the offer 

of securities17 . One of the main means the 1933 act has to achieve those objectives, is the 

registration, and the standard registration statement in the 1933 acts the initial public offering. 

 
17 Steinberg, Marc I. Understanding Securities Law. Carolina Academic Press, 2018. 
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 The Initial Public Offering (IPO) process in when any given company decides to go public, 

meaning they want to access the public market. It is the first time they offer securities in the public 

market. This is a both burdensome and expensive process for any company that may be interested 

in having its stocks to be exchanged in the public market. Therefore, it is one of the biggest 

business decisions a company can make. 

 In terms of business an IPO is a great opportunity both in the side of the issuer and in the 

side of the investor. In first place, for the issuer is a very efficient tool to raise capital for the 

company’s growth. In the side of the investor the IPO is a great opportunity because in an IPO the 

stock price is usually underprice, therefore the investor has good possibilities of making a quick 

profit since the security’s price is tending to raise.  

 In terms of regulation the IPO is key in said investor’s trust building it is when the company 

first starts to disclose, and whatever is disclosed in an IPO is going to serve as start point for future 

registration and reporting statements. Therefore, the IPO is the key process in guaranteeing full 

disclosure, a successful IPO process facilitates investors decision and the SECs job in monitoring 

the company. 

 Given all of the above-mentioned characteristics of this process the IPO is a long and 

expensive process. In first place the company must hire and underwriting company that may be a 

brokerage firm to sell the securities being offered in an IPO. In second place a lot of man hours 

should be devoted for lawyers, accountants and all sorts of professionals to gather the information 

that is needed to go inside the registration statement.  

 On top of that the SEC imposes restrictions in advertisement for the company and also in 

the pursuance of some new business.  It is also a risky process because nothing guarantees the SEC 

is going to actually allow the offering of securities, and the green light form the SEC does not 
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mean the SEC believes is going to be a wise investment, therefore there is a latent risk that the IPO 

may me a failure, and the public image of the company may be severely damaged. 

 Companies are fully aware of everything that may go wrong with an IPO; therefore, they 

should be very confident in their business and the fact that it is an attractive business for investors. 

This is also an advantage for investors and for the market. With all the risks mentioned the 

company is going to go above and beyond to make itself attractive and trustworthy for investors 

in case they want to go into an IPO, because it is a big risk for them. Therefore, complying only 

with the formal elements established by the SEC is not going to be enough to have a successful 

IPO, companies are going to have to make their substantive business look good to get investors, 

showing a lack of necessity for substantive requirements when starting and IPO. 

 

IV: Look inside an IPO: How the disclosure requirements are key in gaining investor’s Trust 

 The IPO is the standard process to understand the disclosure requirements established by 

the 1933 act. The registration statement registration is divided in two parts the first part is the 

prospectus which needs to be handed out to all the prospective purchasers of the security, and part 

two are the exhibits that should be available to public inspection in the SEC’s files18. 

 In first place to start an IPO the issuer must establish an Underwriting syndicate which is 

usually a brokerage firm who commits to sell the securities that are going to be offered in the IPO. 

This brokerage firms are also liable under the IPO, they can have immunities, but as market agents 

who are in charge of actually getting the investors, they have to answer under the 1933 Act.  

 The underwriters, how many there may be in a syndicate must be on top of the registration 

statements for the IPO, and it is unlikely that brokerage firms agree to be underwriters in an IPO. 

 
18 Hazen, Thomas. Principles of Securities Regulation, Revised. West Academic, 2017. 



 

  16 

Underwriters are in big risk both legally and economically. Economically, because the firm 

commitment model of underwriting is the one used the most, meaning the underwriter buys all the 

securities to the issuer and go to the market and sell it. Legally because they may be liable for any 

misrepresentation or deficiency in the registration statements.  

 All the above brings more protection to the investor because the issuer is seeking to get a 

deep pocket underwriter. In order to get that aside from giving immunities, the issuer must be very 

thorough in assuring the underwriter that the registration statements are in compliance with the 33 

acts. Also, if the securities are economically desirable for the underwriter it is likely they are going 

to have the same effect in the general public. Therefore, building an underwriting syndicate is an 

added guarantee for the investor, that is not necessarily written in the law, rather a guarantee built 

due to the nature of the market. 

 The second step in an IPO is when registration begins or profiling period, this is the process 

before the sale of the security start. During this stage the preliminary prospectus is filled, a 

prospectus is a document given to the public which discloses certain information such as financial 

statements, the kind of securities being offered, the mission of the company, how the company is 

managed, etc., all of these is required by the 1933 act.19  

 This preliminary prospectus allows the investor to know what the company is about and to 

analyze whether it may be a good investment or not. The SEC allows for the price of the security 

to be excluded. Also, during this same pre filing period the underwriter goes to what is called a 

road show to meet potential investors, and asses what the market is going to be like.20 

 
19 Bai, Linn. “Corporate Finance: Week 2: IPO." Corporate Finance, 2019, University of 

Cincinnati. 
20 Id 



 

  17 

 The last step in an IPO is selling, prior to selling beginning the final prospectus must be 

filed to the SEC in an expedite way, right before the selling begins. Once the IPO securities are 

being traded, there is a risk certain agent because of their privilege position may push the 

securities’ price down. Therefore, this same agent signs a lock up agreement which do not allows 

them to trade during the IPO, the signees to lock up agreement are mostly corporate insiders21.  

 Tools like the lock up agreement are an additional private tool that is used so the market 

does not have any artificial manipulations, it is almost self-regulation. This ends up benefiting not 

only the issuer but also the investor, since it allows them to make investment decisions without the 

risk of price manipulation. 

 The 1933 Act registration does not only limit itself to a listing of the requirements for the 

registration act, and a list of guidance to conduct an IPO. The 1933 act also contains dispositions 

on the consequences for not being in compliance with the formal requirements, who is 

responsible, what for, and under what cases. The 1933 act also contains a liabilities section. 

 

V. Liabilities Under The 33 Act: Section 11 

 A robust set of disclosure requirements, and protective devices for the financial consumer, 

requires also a robust set of liabilities to make the those who breach the provisions, accountable 

for harming the system. 

 Section 11 of the 33 act contains protection for buyers, who are affected by false or 

misleading registration statements. Section 11 is protected by strict liability, granting no intent 

requirement for damages, thus granting more protection for the buyer.22 

 
21 Id. 
22 James D. Cox et al., Securities regulation: cases and materials (8 ed. 2016). 
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 Section 11 (a) establishes a liability applying to material or misleading information in the 

registration statement, since the statement became effective. It protects from bot misleading facts 

and the omission of material facts. Section 11 (a) protects anyone who bought the securities under 

the misrepresented registration statement. 23 

 The application of section 11 is illustrated in Hertzberg v. Dignity Partners (1999). In this 

case the Ninth Circuit established that any buyer is covered under section 11, meaning there is no 

privity requirement. There is no need to buy the shares from an IPO, regardless if the shares were 

bought on the market the buyer will still be protected and will still have a cause under section 11.24 

 Another advantage for the buyer under section 11 is that she may sue a plurality of subjects, 

meaning everyone involved in the registration statement is liable for whatever it contains. 

Directors, underwriters, experts, and anybody who signed the registration statement may be sued 

under section 11. Thus, granting the buyer a bigger scope of protection. 

 If the buyer is successful in demonstrating a violation under section 11, and gets damages, 

damages would include the lost value between the time the security was purchased, and the 

misrepresentation or omitted fact came to light.   

The 1933 Act registration is not the only device protecting the financial consumer. The 

1934 act also contains important provisions, that guarantee the investor’s trust, and the smooth 

functioning of the market. 
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