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ABSTRACT 
 

 
The primary objective of this paper is to expose the inevitable change that the 

world is facing with regards to the information tsunami and the right of everybody to 

access it, taking advantage of the technology at our disposition. It seems contradictory 

that the world is taking a leap of faith towards the free market, free economy, and the 

removal of many other barriers that existed before this day, thus it looks like the 

protection towards copyright is increasing.  

 

Within an economical and regulatory point of view, the world is in need of a 

modern system that can adapt to the peoples’ needs nowadays. The law should follow 

society, not vice versa. That is why prohibiting and censoring free information that lies 

on the Web is a categorical mistake. Throughout history we have learned that prohibition 

has not only led us to more criminality, but it has drained our resources in the fight 

against the black market.  

 

This paper analyzes the legal scope and regulation that is in force today in the United 

States and Colombia, that directly or indirectly relates to P2P file sharing.  P2P file 

sharing is a system based on social collaboration. People are solidary with each other by 

sharing whatever information they have. The protection of the file sharing system is in 

total harmony with a social state of law. The regulation that our legislature should be 

imposing, is the one that can help people gather this information more safely, ergo, 

instead of criminalizing and persecuting innocent individuals or internet providers 

(ISPs), we should be going after the people who make internet unsafe. Therefore, this 

paper ends up recommending some viable alternatives that the countries legislatures 

have that are more comprehensive with P2P file sharing and that adjust to the modern 

day technological era. 
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INTRODUCTION&

What&is&P2P&file&sharing?&

!

It is vital to understand the concept of “file sharing,” before explaining the 

definition of P2P file sharing. Usually, file sharing is directly associated with virtual1 

technology. This means sharing, by means of a network interface or the Internet. The 

Oxford English Dictionary defines file sharing as: “the practice of or ability to transmit 

files from one computer to another over a network or the Internet”.  

 

File sharing does not include all of the various alternatives for sharing 

information. For example, printing out information from a CD-ROM2 and then sharing its 

content with another person, is not considered file sharing. “While files can easily be 

shared outside a network (for example, simply by handing or mailing someone your file 

on a diskette), the term file sharing almost always means sharing files in a network, even 

if in a small local area network. File sharing allows a number of people to use the same 

file or file by some combination of being able to read or view it, write to or modify it, 

copy it, or print it.” (Rouse, Definition: File Sharing) 

 

Peer-to-Peer file sharing (hereinafter P2P file sharing) is a newly recognized 

concept in which every computer connected to the Internet may be used as an individual, 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1 Carried out, accessed, or stored by means of a computer, esp. over a network. (“virtual.” New Oxford American Dictionary. 3rd 
Edition: 2010 by Oxford University Press, Inc.) 
2 A compact disc used as a read-only optical memory device for a computer system. (“CD-ROM” New Oxford American Dictionary. 
3rd Edition: 2010 by Oxford University Press, Inc.) 
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non-central server3. In other words each computer connected to the Internet, using the 

appropriate software (explained later), creates a platform from which other users can 

gather some or all of the information available in determined “public sharing” folders. “In 

a P2P network, the ‘peers’ are computer systems which are connected to each other via 

the Internet. Files can be shared directly between systems on the network without the 

need of a central server. In other words, each computer on a P2P network becomes a file 

server as well as a client.” (TechTerms.com, P2P) 

 

The understanding of the absence of a central server in a P2P file sharing system 

is of vital importance. A central server, for example an Academic Database, has all of the 

information shared to the public in a server of their property, on which, prior request and 

subscription, a user may access the information that relies on this interface. On the other 

hand, a P2P file sharing network/system does not need a central server for users to find 

the information they need. The users or “peers” simply rely on other users or “peers” who 

have the information sought. Upon request, this data can be transferred from one party to 

the other. “In a P2P system, copies of a desired file may reside on many computers 

(‘peers’), any of which can supply the file to any other peer upon request it.” (Hancock, 

190)    

 

As mentioned, it is necessary to have installed P2P file sharing software for this 

type of file sharing to occur; otherwise it cannot be carried out. “The only requirements 

for a computer to join a peer-to-peer network are an Internet connection and P2P 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
3 A computer or computer program that manages access to a centralized resource or service in a network. (“server.” New Oxford 
American Dictionary. 3rd Edition: 2010 by Oxford University Press, Inc.)!
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software. Common P2P software programs include Kazaa, Limewire, BearShare, 

Morpheus, and Acquisition. These programs connect to a P2P network, such as 

"Gnutella," which allows the computer to access thousands of other systems on the 

network.” (TechTerms.com, P2P)  

 

Once a user has acquired or downloaded P2P file sharing software, he/she is ready 

to share whatever content he/she deems “sharable” and can access other content available 

from millions of other P2P users. Many Internet websites allow users to search for 

available files (movies, music, books, papers, pictures, videos, etc.) which can be 

downloaded by means of the P2P file sharing software. The P2P software may even 

include a file search engine. “Once connected to the network, P2P software allows you to 

search for files on other people's computers. Meanwhile, other users on the network can 

search for files on your computer, but typically only within a single folder that you have 

designated to share.” (TechTerms.com, P2P) 

 

The most commonly used protocol4 for downloading P2P files on the Internet are 

the torrents. “A torrent is a file sent via the BitTorrent5 protocol. It can be just about any 

type of file, such as a movie, song, game, or application. During the transmission, the file 

is incomplete and therefore is referred to as a torrent.” (TechTerms.com, Torrent) This 

mechanism allows “peers” to download a file from multiple individual servers or “peers” 

at the same time, thus resulting in much faster rates than other P2P file sharing protocols.  
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
4 The accepted or established code of procedure or behavior in any group, organization, or situation. (“protocol.” New Oxford 
American Dictionary. 3rd Edition: 2010 by Oxford University Press, Inc.) 
5 BitTorrent is a peer-to-peer (P2P) file sharing protocol designed to reduce the bandwidth required to transfer files. It does this by 
distributing file transfers across multiple systems, thereby lessening the average bandwidth used by each computer. For example, if a 
user begins downloading a movie file, the BitTorrent system will locate multiple computers with the same file and begin downloading 
the file from several computers at once. Since most ISPs offer much faster download speeds than upload speeds, downloading from 
multiple computers can significantly increase the file transfer rate. (TechTerms.com, BitTorrent) 
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P2P file sharing software and platforms have raised many legal issues regarding 

copyrighted works. Because P2P file sharing systems have no means of verifying if the 

shared information is protected by copyright laws, this has become a problem to the 

entertainment industry. They argue that these systems are used mostly for piracy.      

Background&Information&

!

Although P2P file sharing had its origins around the 1960’s, those primitive 

protocols were mainly used by government facilities, and remained unexplored by the 

private sector until the late 1990’s when Napster emerged. (Steinmetz and Wehrle, 18) 

“Peer-to-Peer networking is not new. Basically, it started in the late 1960’s with the 

establishment of the ARPANET6. The goal of this physical network was to share 

computing resources between different US research facilities.” (Steinmetz and Wehrle, 

18)  

 

As evidenced, the file sharing technology could be traced to the invention of the 

Internet itself. It was primarily used by Government facilities, but as technology evolved, 

and as the Internet transformed to how it’s seen today, file-sharing protocols were 

adapted for the public’s use. “(…) around 1990, there was a rush of the general public to 

join the Internet community.  (…) The basic communication model was the client/server 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
6“ The Advanced Research Projects Agency Network (ARPANET) was the world's first operational packet switching network and 
the core network of a set that came to compose the global Internet. The network was funded by the Defense Advanced Research 
Projects Agency (DARPA) of the United States Department of Defense for use by its projects at universities and research laboratories 
in the US. (ARPANET. (2012, June 26). In Wikipedia, The Free Encyclopedia. Retrieved 22:29, June 27, 2012, from 
http://en.wikipedia.org/w/index.php?title=ARPANET&oldid=499503292) 
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model, with a simple application on the user side (e.g. the Web Browser7) which initiates 

a temporary connection to a well known server, from which the client downloads the 

requested content and then disconnects again.” (Steinmetz and Wehrle, 19) Therefore, at 

the beginning, file sharing was always funneled through a central server. Every client had 

to request information from a central server and this server was in charge of transferring 

the information that was requested. This file sharing protocol diverges from the P2P 

protocol since it doesn’t request information from a central server but from the client/peer 

itself.  

 

In 1999, a new P2P file sharing software was created and distributed freely to the 

general public. This software was called NAPSTER. Enabled by this tool, users started to 

use the Internet in a different way. Instead of temporary requesting information through 

email servers or Web Browsers, users started to share information, mainly music files, 

from one computer to another. “With the introduction of the music and file sharing 

application Napster by Shawn Fenning, the users opened their computers not only to 

consume and download content, but also to offer and provide content to other participant 

users over the Internet.” (Steinmetz and Wehrle, 19)  

 

Napster was the biggest predecessor of modern P2P file sharing software. It was a 

breakthrough on the file sharing technology due to the fact that previous systems like 

ARPANET were not self-organized. “Comparing the Peer-to-Peer networks, which 

started with Napster, to the architecture established by the ARPANET we can observe 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
7 Computing a program with a graphical user interface for displaying HTML files, used to navigate the World Wide Web. (“browser.” 
New Oxford American Dictionary. 3rd Edition: 2010 by Oxford University Press, Inc.) 
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that that in contrast to today’s Peer-to-Peer realizations, the ARPANET was not self 

organizing. It was administrated by a centralized steering committee, and did not provide 

any means for context or content based routing beyond “simple” address based routing. 

In current Peer-to-Peer networks, the participating users establish a virtual network, 

entirely independent from the physical network, without having to obey any 

administrative authorities or restrictions.” (Steinmetz and Wehrle, 19)  

 

Napster’s newly gained reputation as an efficient P2P file sharing software grew 

concerns amongst the music industry since many copyrighted works were being 

transferred from user to user starting to make  music in Compact Disks obsolete by 

supposedly violating copyright laws. As consequence, the Recording Industry 

Association of America (RIAA) filed a lawsuit against Napster, Inc. on December 1999. 

(Steinmetz and Wehrle, 20) The central argument for the lawsuit, which will be analyzed 

in detail, was that  Napster was liable for violating copyright laws because the files 

transferred from user to user, were stored on a central server, property of Napster,  to 

allow for an easy way to do content search. “This was possible, because the Napster 

network relies heavily on centralized lookup/index server operated by Napster Inc. This 

server, which represents a single point of failure in the Napster network could therefore 

be targeted by the RIAA.” (Steinmetz and Wehrle, 20)     

 

Technologies that used a central server had up-front issues with regards to 

copyright law. This was the case because the central server system had to allocate all 
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MP38 files in one place, thus the central server system had to have the copyright for what 

it was storing.  Clearly, these systems didn’t have the copyright authorizations to allow 

file distribution. As a consequence, the company Nullsoft released an improved P2P file 

sharing technology learning from Napster’s mistakes. It was called Gnutella. This 

application, released in March 2000, was structured with a decentralized architecture. 

(Steinmetz and Wehrle, 20)  

 

“In Gnutella the participating peers do not only act as a server. They additionally 

take over routing functionalities initially performed in Napster by the Napster server. 

Thus not only the file exchange and provisioning are completely distributed, but also the 

content lookup/routing functionality.” (Steinmetz and Wehrle, 20) This P2P file-sharing 

mechanism grew stronger since it was more difficult for the entertainment industry 

(RIAA) to file complaints. It was harder to track peer behavior and copyright 

infringements. Regardless, the entertainment industry has kept an active lawsuit agenda 

against the individuals behind the applications that make P2P file sharing possible.  

 

Meanwhile, Napster kept being sued by other individuals. Amongst the important 

lawsuits against this company was one from the band Metallica. In July 2001, Napster 

was finally found liable on copyright infringement and was forced to shut down. This 

case is famously known as A&M RECORDS, INC V. NAPSTER, INC. The plaintiffs of 

this case included Virgin Records of America, Warner Bros. Records, MCA Records, 

Sony Music Entertainment and more. These cases are very important precedents of 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
8 A means of compressing a sound sequence into a very small file, to enable digital storage and transmission. (“MP3.” New Oxford 
American Dictionary. 3rd Edition: 2010 by Oxford University Press, Inc.) 



!

!

11!

lawsuits that later emerged against other types of P2P file sharing applications. 

(Steinmetz and Wehrle, 20)  
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LEGAL& IMPLICATIONS&OF&P2P&FILE&SHARING&UNDER&COPYRIGHT&

REGULATION&SCOPE&&

!

P2P file sharing has presented a threat to the owners of copyrighted works 

because this mechanism has no feasible way of monitoring how copyrighted works are 

being transmitted throughout the Internet. As mentioned, since Napster made the P2P file 

sharing technology available for the public, a diverse group of companies, mostly those 

who own copyrighted works, have been trying to shut these applications down through 

legal means. To understand the legal implications that P2P file sharing technology is 

facing, it is important to start by explaining how copyright laws work in the United 

States. Further sections will study copyright laws on other countries, such as Colombia.  

 

Before we can continue to explain the legal scope of copyright, it is important to 

clarify the concept of copyright and its characteristics. “Copyright simply means the right 

to copy.  Specifically, copyright is a right of property originating from an intangible work 

of authorship that the author later fixes into a tangible medium,  such as where a 

songwriter writes a song and later records it. To fix a "work of authorship"--a work 

originally created by an author--the author must capture the work in a medium other than 

the author's mind. (…) Moreover, once the author fixes the work in a tangible medium, 

copyright protection automatically begins; the author need not formally register his work 

to have copyright protection.” (Stavroff, 3) 
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Copyright regulation in the United States is part of the Federal Law as authorized 

by the United States Constitution. “The Congress shall have Power (...) To promote the 

Progress of Science and useful Arts, by securing for limited Times to Authors and 

Inventors the exclusive Right to their respective Writings and Discoveries” (United States 

Constitution, Article I, Section 8, Clause 8). Foremost, the copyright laws in the United 

States can be found under the Title 17 of the U.S. Code and under Title 37 of the Code of 

Federal Regulations. Additionally, conforming this universe of regulation we can find the 

Copyright Act of 1976 (the last extensive revision of copyright law in the United States), 

the Piracy and Counterfeiting Amendments Act of 1982 (increased the criminal penalties 

for copyright infringement), and the Digital Millennium Copyright Act (DMCA) of 1998. 

 

These legislative regulations, that will be explained in detail later on, primarily 

determine when an author secures copyright on a specific work, the types of copyright 

infringements on which a person can be found responsible, and the ways to remedy a 

copyright infringement: injunction and damages. Additionally, these norms specify some 

conducts that are not considered to be copyright violations, commonly know as the “fair 

use doctrine.”  

 

As stated before, copyright protection starts when a person makes his or her idea 

tangible. The idea itself does not benefit from copyright protection if it is not made 

tangible. This creation must be original, different than anything else, and there must be 

some sort of creation. “Ideas are not copyrightable. In order to qualify for copyright 

protection, there must be a work, a creation that is original to the author and contains at 
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least a minimum of creativity. Ideas remain free for use by all.” (Hodges Shaw and Shaw, 

23) 

Once a person has a tangible creation of their own, copyright protection 

automatically starts operating, thus bringing the author benefits throughout a determined 

period of time. “The moment after the author fixes the work into a tangible medium, the 

author's limited monopoly begins to run its set term.  Generally, an author of a creative 

work in a fixed medium enjoys copyright protection from the date of fixation to seventy 

years after the author's death.” (Stavroff, 4)  

 

Regardless of this automatic protection, in the United States the possibility of 

registering your work for additional benefits exists. “The author has the sole discretion to 

pursue formal copyright registration with the United States Copyright Office--the 

administrative body overseeing copyright policy in the United States. Registering with 

the Copyright Office, or at least having a registration application pending, provides 

essential benefits and protections for authors including the right to sue for infringement 

and the right to seek remedies for infringement.” (Stavroff, 4) 

 

There are two types of copyright liability under the United States legislation and 

case law: primary and secondary liability. Primary liability or strict infringement is the 

violation of the exclusive rights that the author of a work has under the Section 106 of the 

U.S. Code, this is: the right to do and/or authorize the reproduction, preparation of 

derivative works, distribution of copies to the public, public performances for some types 

of works, and public display for some kind of works. (Pinha, East Africa Regional 
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Seminar) Secondary liability is “Liability that is placed on a person who did not directly 

infringe the copyright but who helped the infringer or benefited from the infringer.” 

(Pinha, East Africa Regional Seminar) 

 

Secondary liability has been the tool used to fight P2P file sharing on trials. This 

liability has had extensive jurisprudential interpretation and has resulted on the following 

rules: vicarious liability, contributory liability, and inducement theory. 

 

Vicarious liability is applied to someone who unfairly reaps the benefits of 

another’s copyright infringing activity. (Pinha, East Africa Regional Seminar) “Vicarious 

liability finds its roots in the doctrine of respondeat superior. This theory requires that 

the defendant possess the right and ability to control the direct infringement as well as a 

direct financial interest in the infringing activity.” (Hancock, 192) 

 

The rule of contributory liability can be applied independently from the vicarious 

liability and it consists of having the knowledge of the infringing activity, enabling 

someone to participate in such activity, and/or causes or materially contributes to the 

infringing conduct of another. (Pinha, East Africa Regional Seminar) “Contributory 

liability grew out of enterprise liability and requires knowledge of and material 

contribution to the direct infringement by the defendant.” (Hancock, 193) Both of these 

kinds of secondary liability need the knowledge element to become effective on a trial. 

This means that a person cannot be found guilty of a secondary liability on a copyright 

infringement if he/she did not know that this infringement was caused.  
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On the MGM v. Grokster case of 2005, a new exception was established against 

the knowledge element and it was called the inducement theory. “The Court held that one 

who distributes a device with the object of promoting its use to infringe copyright, as 

shown by clear expression or other affirmative steps taken to foster infringement, is liable 

for the resulting acts of infringement by third parties.” (Hancock, 198) 

 

The United States guarantees a balance throughout copyright law, primarily due 

to the fair use doctrine, a distinction between ideas and the expression of them, a limit on 

the period of time that the product is protected by copyright, and “independent creation”, 

wherein authors who independently create similar (or identical) works each enjoy 

copyright on their respective work, with neither work infringing the other. For instance, it 

is not considered a copyright violation as the Supreme Court has stated in 1994, if a 

parody is made out of an original work; it is considered fair use. (Hodges Shaw and 

Shaw, 23)  

 

These “exceptions” are stated on Title 17, Section 107 of the U.S. Code, and are 

relevant due to the fact that the creators of P2P file sharing software on their trials have 

massively used them as a defense; amongst some, Napster used the fair use doctrine as a 

defense on the case A&M RECORDS, INC V. NAPSTER, INC. (Zepeda, 75-76) Fair use 

is a defense to copyright infringement, but it is still considered an infringement even 

though the law provides a defense against such limited infringement. 
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All of the previous stated rules and doctrines have enormous significance on P2P 

file sharing activities since users/peers, Internet Service Providers9 (ISP’s), and the 

creators of P2P file sharing software or applications are being targeted by the 

entertainment industry due to the alleged massive copyright violations, commonly known 

as piracy and/or theft.  

Napster,&INC.&Case&

!
In December 1999, several record companies and publishers filed a complaint 

against Napster, INC in the District Court for the Northern District of California claiming 

contributory and vicarious copyright infringements. Napster responded to the alleged 

counts using DMCA protection mechanisms and fair use as stated in the Copyright Act. 

The District Court rejected Napster’s fair use defense since they did not meet the four fair 

use factors listed in Section 107 of the Copyright Act. (Zepeda, 75-76) 

 

 The court found that Napster’s users had been directly infringing copyright laws. 

Subsequently, the court found that Napster had knowledge of the direct infringement of 

the users. The court also found that Napster materially contributed to the infringing 

activity by providing support services that allowed users to locate copyrighted files for 

download.  Additionally, the court determined that Napster had also acted under vicarious 

infringement because they had the ability to supervise its users and block their activities, 

and chose not to do so. So, they were found liable of vicarious infringement since as 

users grew over time, Napster secured more revenues. (Zepeda, 76-78) 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
9 A company that provides its subscribers access to the Internet. (“ISP’s.” New Oxford American Dictionary. 3rd Edition: 2010 by 
Oxford University Press, Inc.) 
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 Therefore, the court denied Napster’s argument that it was protected by the 

DMCA. The court identified Napster as an ISP, even though it determined that Napster 

failed to satisfy additional requirements necessary for the DMCA protection. 

Furthermore, the court explained that to be protected by the “safe harbor provision”, 

Napster could not have known of the infringing activities in which its users were 

engaging. (Zepeda, 78) 

 

 This case proceeded to the Ninth Circuit Court of Appeals. In most of the aspects, 

the District Court’s decision was ratified, but the Court of Appeals disagreed in some 

areas. On the contributory liability analysis, this court emphasized that Napster could be 

capable of commercially significant non-copyright infringing activities, arguing that this 

system had merit for future uses. Regarding the vicarious liability analysis, this court 

agreed that Napster benefited from having the infringing files on its system. Nevertheless, 

this court concluded that the architecture of Napster’s software did not permit Napster to 

police its system since it did not have access to its users' content. Regardless, they 

considered it was still the responsibility of Napster to police the files, indicating where 

the infringements of users existed. The Court of Appeals dissented from the District's 

decision in regards to the DMCA. The District Court had placed the entire burden on 

Napster to prove its users where infringing copyright, and the Court of Appeals indicated 

that the plaintiffs were responsible for preventing infringement by notifying Napster of its 

users' illegal behavior. (Zepeda, 79-80) 
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 This ruling was the first of many that followed which recognized that P2P file 

sharing applications could be found reliable under vicarious and contributory liability. As 

a consequence, P2P file sharing technology evolved. Software developers of P2P file 

sharing technology have been trying by all means to remain unnoticed and to elude 

secondary liability lawsuits by innovating their platforms and merely uniting peers while 

remaining ignorant of their file sharing activities.  

 

 One of these recent technological advances was the BitTorrent protocol, created 

by Bram Cohen, which allows users to share files known as Torrents. “Torrents are 

different from regular downloads in that they are usually downloaded from more than one 

server at a time. The BitTorrent protocol uses multiple computers to transfer a single file, 

thereby reducing the bandwidth required by each server. When a torrent download is 

started, the BitTorrent system locates multiple computers with the file and downloads 

different parts of the file from each computer. Likewise, when sending a torrent, the 

server may send the file to multiple computers before it reaches the recipient. The result 

is a lower average bandwidth usage, which speeds up file transfers.” (TechTerms.com, 

BitTorrent) 

 

Even though Napster, Inc. was found reliable for the distribution of a product that 

allowed users to infringe copyrights, this was not considered to be the line of argument of 

the United States courts previous to this ruling. “Although distributing a product that 

enables copyright infringement may be unlawful, products with lawful uses enjoy an 

exception to the general principles of secondary liability.” (Hancock, 193) Therefore, 
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before the Napster case came into hand, the line of precedent that existed in the United 

States stated that software or technological apparatuses that were capable of substantial 

non-infringing uses could not be liable of secondary liabilities due to the other legal uses 

that they were capable of.  

 

 On the Sony Corp. of America v. Universal City Studios, Inc. case, the defendant 

was accused of being liable under contributory infringement because they were selling to 

the public Betamax videocassette recorders (VCRs). (Hancock, 193) On this case, the 

plaintiffs had television programs that were protected by copyrights and they sustained 

that VCRs were primarily used to copy television shows without the proper copyright 

authorization. This Court sustained that it was unnecessary to provide more copyright 

protection towards copyright holders, than the protection that they already had. “The 

Sony Court noted the importance of not permitting copyright holders to extend their 

monopolies beyond the extent determined by Congress, and noted that a contributory 

infringement finding effectively extends a plaintiffs exclusive rights to the infringing 

article.” (Hancock, 193) 

 

 The Sony case noted that it was exaggerated to prohibit new emerging 

technologies because of its contradiction to copyright laws. “The Sony Court adopted a 

rule that protected distributors of products capable of substantial non-infringing uses 

from secondary copyright liability.” (Hancock, 194) Since the Copyright Act had remain 

silence on secondary copyright infringements, this case was resolved by applying 

analogically the indirect liability mentioned under patent law. (Hancock, 194) “ (…) the 
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Court borrowed the "staple article of commerce" doctrine from § 271(c) to create a 

parallel substantial non-infringing use rule for copyright law.” (Hancock, 194) 

 

 Although Sony’s VCR’s could be used by people to infringe copyright laws, they 

were also capable of other non-infringing uses. “Accordingly, the Court held that, 

because its copying equipment enabled substantial non-infringing uses, Sony could not be 

held liable for distributing its product.” (Hancock, 194) 

 

 This case remained a strong precedent under the United States lawsuits for 

emerging technologies that were used to infringe copyrights but that also had other non-

infringing uses. Ever since the DMCA was enacted, the rule of precedent rapidly shifted 

to the one analyzed under the Napster case. Therefore, the United States slowly changed 

from a middle ground precedent that protected technologies that even though capable of 

infringing copyrights, were at the same time able of other substantial non-infringing uses, 

to a precedent more stricter and bias towards copyright holders. 
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Copyright&regulation&related&to&P2P&file&sharing 

United&States&of&America&

!
This section will analyze the pertinent copyright regulation that exists and which 

directly or indirectly pertains to P2P file sharing protocols. Additionally, some Bills that 

did not get approved by Congress will be analyzed since they refer to this particular 

matter.   

U.S.&Federal&Code&

!
Title 17 of the United States Federal Code dictates regulation on Copyright. 

Because copyright regulation is Federal Law in the United States, these norms cannot be 

directly modified or eliminated by State Law. This Code has validity on all 50 States 

without exception.  

 

Title 17, Chapter 1, Section 106 of the U.S. Federal Code identifies the 

“Exclusive Rights in Copyrighted Works”. These rights are the following:  

 

“(…) the owner of copyright under this title has the exclusive rights to 

do and to authorize any of the following:  

 

(1) To reproduce the copyrighted work in copies or phonorecords;  

(2) To prepare derivative works based upon the copyrighted work;  
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(3) To distribute copies or phonorecords of the copyrighted work to the public 

by sale or other transfer of ownership, or by rental, lease, or lending;  

(4) In the case of literary, musical, dramatic, and choreographic works, 

pantomimes, and motion pictures and other audiovisual works, to perform the 

copyrighted work publicly;  

(5) In the case of literary, musical, dramatic, and choreographic works, 

pantomimes, and pictorial, graphic, or sculptural works, including the 

individual images of a motion picture or other audiovisual work, to display the 

copyrighted work publicly; and  

(6) In the case of sound recordings, to perform the copyrighted work publicly 

by means of a digital audio transmission.”   

 

As part of this analysis, it is important to explain numeral two (2) by which the 

right to prepare derivative works is covered by copyright protection. “Current copyright 

law lets creators dictate whether, and on what terms, their works can be adapted, 

transformed, or interpreted in new ways. A derivative work produced without 

authorization may be popular, attractive, and imaginative, but it is also unlawful.” 

(Bambauer, 348) Critics of derivative works argue authors should be creating new things 

and not recycling works from the past. 

 

“The derivative works right enables second-degree price discrimination. 

Copyright owners can charge different prices for the same copies (though with different 

use rights). For example, record labels can charge less to a customer who only listens to a 
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song, and more to one who uses it in a television commercial. Deciding to buy an 

ordinary copy, or one with a license to adapt it, separates consumers into higher-value 

and lower-value users.” (Bambauer, 362) 

 

The fair use doctrine, mentioned earlier, can be found on Title 17, Chapter 1, and 

Section 107 of the United States Federal Code. The fair use doctrine states that, 

“Notwithstanding the provisions of sections 106 and 106A, the fair use of a copyrighted 

work, including such use by reproduction in copies or phonorecords or by any other 

means specified by that section, for purposes such as criticism, comment, news reporting, 

teaching (including multiple copies for classroom use), scholarship, or research, is not an 

infringement of copyright. In determining whether the use made of a work in any 

particular case is a fair use the factors to be considered shall include—  

(1) The purpose and character of the use, including whether such use is of a commercial 

nature or is for nonprofit educational purposes;  

(2) The nature of the copyrighted work;  

(3) The amount and substantiality of the portion used in relation to the copyrighted work 

as a whole; and  

(4) The effect of the use upon the potential market for or value of the copyrighted work.  

The fact that a work is unpublished shall not itself bar a finding of fair use if such finding 

is made upon consideration of all the above factors.” 

 

“Ideally, copyright holders would support the fair use of their work for 

educational purposes, but they are not required to do so.” (Hodges Shaw and Shaw, 23) 
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Fair use is a defense to copyright infringement. Fair use is still considered an 

infringement, but the law provides a defense against such limited infringement. 

 

The fair use has been interpreted and as a result not all of educational uses of a 

copyright work are considered fair use. It will always depend on the precise case. “These 

uses must also meet certain other criteria. Furthermore, fair use, as set forth in the 

copyright statute, is a defense to copyright infringement; that is, the law recognizes an 

infringing act and excuses the act. It is not that ‘fair use’ copying is not infringing, but 

rather that the law provides a defense against such limited infringement.” (Hodges Shaw 

and Shaw, 23) Consequently, fair use doctrine does not imply that a copyright 

infringement did not occur, rather, it states that an infringement did occur but it is 

forgiven on certain occasions by the law.   

  

In regards to who the U.S. Code considers an owner of a copyrighted work, the 

Title 17, Chapter 2, and Section 201 states the following:  

 

“(a) Initial Ownership. — Copyright in a work protected under this title vests 

initially in the author or authors of the work. The authors of a joint work are 

co-owners of copyright in the work.  

 

(b) Works Made for Hire. — In the case of a work made for hire, the employer 

or other person for whom the work was prepared is considered the author for 

purposes of this title, and, unless the parties have expressly agreed otherwise in 
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a written instrument signed by them, owns all of the rights comprised in the 

copyright. 

  

(c) Contributions to Collective Works. — Copyright in each separate 

contribution to a collective work is distinct from copyright in the collective 

work as a whole, and vests initially in the author of the contribution. In the 

absence of an express transfer of the copyright or of any rights under it, the 

owner of copyright in the collective work is presumed to have acquired only the 

privilege of reproducing and distributing the contribution as part of that 

particular collective work, any revision of that collective work, and any later 

collective work in the same series.”   

   

As a result, United States law considers a copyright owner to be the person or 

persons who made an idea tangible. They are therefore granted copyright protection. In 

case that the work has one or more authors, copyright law establishes that they will be 

considered co-owners of their copyrighted works; being only presumed to have rights for 

whatever part of the work they were responsible intellectually. Furthermore, a collective 

work should have copyrights as a whole, and in absence of transfer to a single person, the 

collective authors should only have right to distribute or reproduce that of which he/she 

was responsible for making tangible.  
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On works made for hire, the law presumes the copyrighted owner as he/she who 

hired the work or the employer. A written document must be presented in which 

something different is agreed upon for this presumption to cease to exist.  

 

As an essential foundation of copyright, these legal mechanisms provide the 

author of a creation a certain protection period; ergo copyrights terminate once this 

contemplated period ends. The duration of copyrights can be found on the Title 17, 

Chapter 3, and Section 302 of the U.S. Code: 

 

“(a) In General. — Copyright in a work created on or after January 1, 1978, 

subsists from its creation and, except as provided by the following subsections, 

endures for a term consisting of the life of the author and 70 years after the 

author’s death.  

 

(b) Joint Works. — In the case of a joint work prepared by two or more 

authors who did not work for hire, the copyright endures for a term consisting 

of the life of the last surviving author and 70 years after such last surviving 

author’s death.  

 

(c) Anonymous Works, Pseudonymous Works, and Works Made for Hire. — 

In the case of an anonymous work, a pseudonymous work, or a work made for 

hire, the copyright endures for a term of 95 years from the year of its first 

publication, or a term of 120 years from the year of its creation, whichever 
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expires first. If, before the end of such term, the identity of one or more of the 

authors of an anonymous or pseudonymous work is revealed in the records of a 

registration made for that work under subsections (a) or (d) of section 408, or 

in the records provided by this subsection, the copyright in the work endures for 

the term specified by subsection (a) or (b), based on the life of the author or 

authors whose identity has been revealed. Any person having an interest in the 

copyright in an anonymous or pseudonymous work may at any time record, in 

records to be maintained by the Copyright Office for that purpose, a statement 

identifying one or more authors of the work; the statement shall also identify 

the person filing it, the nature of that person’s interest, the source of the 

information recorded, and the particular work affected, and shall comply in 

form and content with requirements that the Register of Copyrights shall 

prescribe by regulation.”  

 

 The periods of copyright protection can diverge from country to country, thus the 

protection of a work is mainly granted on the country of origin. Although there are 

international mechanisms that try to globalize these terms, such as the World Intellectual 

Property Organization (WIPO) or the General Agreement on Tariffs and Trade (GATT), 

it is mainly the responsibility of each country to protect against violations of copyrights 

in their jurisdiction.  

 

Lastly, the Title 17, Chapter 5, and Section 501 determine when an infringement 

on copyright occurs. “(a) Anyone who violates any of the exclusive rights of the 
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copyright owner as provided by sections 106 through 122 or of the author as provided in 

section 106A (a), or who imports copies or phonorecords into the United States in 

violation of section 602, is an infringer of the copyright or right of the author, as the case 

may be. For purposes of this chapter (other than section 506), any reference to copyright 

shall be deemed to include the rights conferred by section 106A (a). As used in this 

subsection, the term ‘anyone’ includes any State, any instrumentality of a State, and any 

officer or employee of a State or instrumentality of a State acting in his or her official 

capacity. Any State, and any such instrumentality, officer, or employee, shall be subject 

to the provisions of this title in the same manner and to the same extent as any 

nongovernmental entity.” 

 

“Focusing on damages, a copyright infringer may be liable to the copyright owner 

for general damages or statutory damages. General damages are comprised of two 

elements: actual damages and the infringer's profits. The actual damages element 

provides compensation to the copyright owner for economic injury caused by the 

infringement; the infringer's profits element examines circumstances where the infringer 

unfairly benefited from the infringement. Calculating the actual damages caused by 

another's infringement, especially in an era where so much copyright infringement occurs 

over electronic channels, may be difficult or impossible. In response to these difficulties, 

Congress provided an alternative--statutory damages. (…) In the copyright context, 

statutory damages are a congressionally predetermined range of monetary penalties.” 

(Stavroff, 4) 
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Code&of&Federal&Regulations&

!
The Code of Federal Regulations of the United States has provisions mainly 

regarding the fees for registration of a copyright, cancelations of previous registrations, 

renewals of copyrights, etc. These extensive regulations were established as consequence 

to the copyright protection reflected on the Title 17 of the U.S. Federal Code. It basically 

regulates the Authority in charge of copyright compliance in the United States; this being 

the U.S. Copyright Office and all of the procedures, claims, and fees that are applicable 

for copyrighted works.  

 

Since this research does not emphasize copyright compliance, but rather 

advocates for a simplification of copyright law under the current technological and virtual 

era, the Code of Federal Regulation will only be mentioned and will not be deeply 

analyzed.  

 

Copyright&Act&of&1976&&

!
! The Copyright Act of 1976 was the first revision of copyright regulation since 

1909. It was created as an amendment to the Title 17 of the U.S. Federal Code. 

Consequently this reform introduced the fair use doctrine. Additionally, the United States 

made copyrights even broader than before when it was thought and interpreted based on 

principles such as free competition. “For much of its history, American copyright was 

animated by principles of free competition and commercial incentive.” (Cummings, 662) 
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“(…) the inclusion of ‘fair use’ in the 1976 Copyright Act represented an 

exception to this broader pattern of expanding the power of rights owners. Common law 

had long recognized a limited right to reproduce copyrighted works for purposes such as 

commentary and education; a critic can quote from the work under consideration in a 

review, for example, or a teacher can distribute copies of a poem to students in a class- 

room.” (Cummings, 680) 

 

 “While Congress’s embrace of fair use did reinforce a vital freedom for users of 

copyrighted works, it is important to recognize that the reform codified rights that already 

existed in practice. Indeed, in defining the contours of fair use. Congress followed the 

logic of copyright as a protection for a work's commercial value, permitting use only if it 

did not adversely affect its potential market.” (Cummings, 680) 

 

 This reform also restricted and made copyright even broader since it changed 

from a conditional copyright system to an automatic copyright system. “Beginning in 

1976, the U.S. moved from a conditional copyright system that premised the existence 

and continuation of copyright on compliance with formalities to an unconditional system, 

where copyright arises automatically when a work is fixed.” (Bitton, 92) As a result, 

before 1976 for a work to be protected by copyright, some formalities had to be met by 

the author who claimed this right. After the Copyright Act of 1976, a work had an 

automatic copyright protection since its creation and without any further formalities.   
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Piracy&and&Counterfeiting&Amendments&Act&of&1982&

!

! The Piracy and Counterfeiting Amendments Act of 1982 was a legislative reform 

issued under the government of President Ronald Reagan. It was created as a 

countermeasure to a rise in piracy and counterfeiting made possible by technological 

advances. These new technologies made copying copyrighted works possible.  This 

reform amended the Titles 17 and 18 of the United States Federal Code. “On Tuesday, 

May 24, 1982, President Reagan signed a bill which sharply increases criminal penalties 

for persons convicted of pirating and counterfeiting records, tapes, and films. (…) The 

Piracy und Counterfeiting Amendments Act of 1982, P.L. 97- 180 will generally increase 

the maximum fines and imprisonment terms from $25,000 and 2 years to $250,000 and 5 

years. Additionally, first-time offenders could be subject to the maximum penalty. (…) 

Noting that the existing penalties have been apparently regarded as an ‘insignificant cost 

of doing business’ by the criminals involved in these activities, the Committee expressed 

its belief that the new law, which amends titles 17 and 18 of the United States Code, will 

bring the penalties for record and film piracy and counterfeiting into line with the 

enormous profits which are being reaped from such activities.” (Copyright Office, 

Library of Congress, Washington D.C., 20559)  

Digital&Millennium&Copyright&Act&(DMCA)&of&1998&

!

! “The Digital Millennium Copyright Act (DMCA) was signed into law by 

President Bill Clinton on October 28, 1998. The legislation implements two 1996 World 

Intellectual Property Organization (WIPO) treaties: the WIPO Copyright Treaty and the 
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WIPO Performances and Phonograms Treaty. The DMCA also addresses a number of 

other significant copyright-related issues.” (U.S. Copyright Office Summary, The Digital 

Millennium Copyright Act of 1998) 

 

 This Act was divided into five titles. Title I of this legislation implements the two 

WIPO treaties mentioned. Title II creates limitations on the liability of Internet Service 

Providers for copyright infringement. Title III creates an exception for the making of a 

copy of a computer program solely for the maintenance or repair of a computer. Title IV 

contains provisions regarding the Copyright Office, exceptions for libraries, etc. Finally, 

Title V creates a new type of protection for the design of Vessel Hulls10. (U.S. Copyright 

Office Summary, The Digital Millennium Copyright Act of 1998)   

 

Due to the growing concerns of liability by Internet Service Providers (ISP), 

Congress enacted the Digital Millennium Copyright Act (DMCA). “The DMCA strives 

to adopt concepts of copyright law to emerging technologies that utilize and distribute 

copyrighted works.” (Zepeda, 74) The DMCA created provisions that protected the ISPs 

from liability on copyright infringements being made by their users. The protections 

extend to direct, contributory and vicarious copyright infringement. Due to these 

provisions ISPs will not be held accountable for their users’ copyright infringements. 

(Zepeda, 74-75) 

 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
10 The Vessel Hull Design Protection Act, Title 17, Chapter 13 of the United States Code, was signed into law on October 28, 1998, 
providing for protection for original designs of vessel hulls. (http://www.copyright.gov/vessels/)  
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 To fit the DMCA protection scheme, there must exist a server provider that meets 

the following criteria, “It must be either an entity offering the transmission, routing or 

providing of connections for digital online communications, between or among points 

specified by a user, of material of the user’s choosing, without modification to the content 

of the material as send or received; or a provider of online services or network access or 

the operator of facilities therefore (…)” (Zepeda, 75) Nevertheless, the ISPs must inform 

their users of a breach of contract and enact their termination policy for those users that 

are repeat infringers. This connotation must be proven if a “defendant” wishes to invoke 

the DMCA for protection. (Zepeda, 75) 

 

“The Digital Millennium Copyright Act (DMCA) strengthens the protection 

conferred by intellectual property law to digital information. Its protection is focused on 

the technical measures used to protect digital information. Unfortunately, this law harms 

fair use doctrines inasmuch as it does not require that the aforementioned technical 

measures be designed to enable fair uses. This makes the DMCA a significant threat to 

the public domain. Under the DMCA, technical measures can be enforced without regard 

to what the law says. These measures can have broad negative effects over the digital 

public domain, as well as over fair use doctrines.” (Bitton, 73) 

 

 This mechanism of protection that the DMCA introduced, commonly referred as 

the ‘safe harbor provisions’, have been important for this analysis because many Internet 

corporations use these clauses as their defense when sued for copyright liability. For 

example, in the case Viacom v. Youtube, “Viacom -- a conglomerate whose assets include 
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Paramount Pictures and Comedy Central -- alleged that YouTube made more than 60,000 

snippets of its content available for free, damaging the market for its movies and TV 

shows.” (Los Angeles Times, April 6, 2012) In 2010, a Federal court of the state of New 

York found that Youtube was entitled to the safe harbor provisions of the DMCA due to 

the fact that the company did not have enough knowledge of copyright infringement that 

occurred on their website. (Schecter, SUNSTEIN) Viacom appealed this decision, and the 

Second Circuit “agreed with the lower court that knowledge or awareness of specific and 

identifiable infringements was required for a site to be held liable, and that the law does 

not require a company to actively monitor uploads.” (Los Angeles Times, April 6, 2012) 

 

 The second circuit court also alleged that companies couldn’t turn their backs on 

evidence that sustains copyright liabilities (willful blindness), but the court did not 

explain how to avoid this conduct. “(…) the Second Circuit took pains to emphasize that 

the DMCA does not require any affirmative duty on the part of ISPs to monitor for 

copyright infringement and that willful blindness would have to entail a purposeful 

avoidance of knowledge of specific instances of infringement.” (Schecter, SUNSTEIN) 

 

The rulings on this subject have not yet been specific on identifying exactly what 

Internet companies must do to be entitled to the safe harbor provisions for copyright 

liability, neither on setting narrower safe harbor provisions in favor of copyright holders. 

The safe harbor provisions are yet to be deeply analyzed, structured and defined to 

guarantee some legal certainty for copyright holders as well as Internet based companies.  
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SOPA&(Stop&Online&Piracy&Act)&

!

! The Stop Online Piracy Act, commonly known as “SOPA”, was a Bill introduced 

by Congressman Lamar S. Smith of the United States House of Representatives. This Bill 

intended to stop the online exchange of information regarding products or works that are 

protected with copyright. On January 14, 2012, this Bill was tabled because it did not 

have a majority consensus within Congress. 

 

 This Bill, although it was tabled early this year by the United States Congress, is 

important to this analysis. This Bill provides a snapshot into the way that P2P file sharing 

is going to be treated in a near future if no consensus arises between the entertainment 

industry and the public who favor free information exchange around the web.   

 

 SOPA’s greatest outcome was going to be an increase in the cost of copyright 

compliance. (Shirky, 1:50s) These higher costs were going to be a result of having to 

identify the domains 11  which where infringing copyright and the subsequent 

governmental removal of such domain from every search engine, domain name system, 

etc. so this could not be accessed. (Shirky, 2:12s) A domain name system turns readable 

human names into computer names, for example, www.facebook.com is a domain name, 

but this name has also a computer-based address or IP address that reads 69.171.234.37. 

This model of censorship presents a huge problem since it would not work. (Shirky, 

2:36s)  Under this model even if a domain name is deleted from the World Wide Web, a 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
11 A distinct subset of the Internet with addresses sharing a common suffix or under the control of a particular organization or 
individual. (“Domain.” New Oxford American Dictionary. 3rd Edition: 2010 by Oxford University Press, Inc.) 
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person can still type the IP address on a browser and be able to access the page that was 

censored. (Shirky, 2:51s) 

 

 Due to the current share-all environment, SOPA was written to work as a tool to 

inhibit people from sharing content around the web. What SOPA intended to do, which 

was greatly controversial, is that, as said before, when censoring a page that infringed 

copyrights, and being under the understanding that the mayor content generators are not 

the companies but the people itself, this Act therefore was going to end up censoring 

individuals and translating the burden of proof. (Shirky, 9:35s) Translating the burden of 

proof means that people were not going to be innocent until proven guilty as customary, 

but instead were going to be censored until they could prove their innocence, or in other 

words guilty until proven innocent. (Shirky, 9:48s) 

 

 Even though this Bill was tabled, it has already yielded some negative 

consequences. Many governments, mostly the United States, have been asking mayor 

Internet Corporations to delete information previously uploaded by users from their 

webpages. For example, on June 19, 2012, Google announced that they had received 

alarming petitions for censorship of political content that Google users had posted 

between July and December 2011. As Google stated, the uploaded content was not 

violating copyright infringements and was protected by the freedom of speech on which 

all democratic states are based. This constitutes a clear breach of civil liberties that have 

started to arise even though SOPA did not become law. It is of great concern what could 

happen to the Internet’s content if SOPA became a reality opening the door for the U.S. 
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Government to censor content without due process. As a consequence to these attitudes, 

Google announced on June 2012 that they will permanently be on the defense of their 

users and will immediately inform them when governments attempt to censor their 

content or engage in any other behavior that may infringe against their civil liberties.         

ACTA&(AntiTCounterfeiting&Trade&Agreement)&

!

 The Anti-Counterfeiting Trade Agreement is an international multilateral 

instrument that was signed on October 2011 by the United States, Australia, Japan, 

Canada, Morocco, Korea, New Zealand, and Singapore. In January 2012, the 22 member 

countries of the European Union signed this treaty as well.  

 

 This multilateral instrument was conceived to “enforce laws against large-scale 

commercial counterfeiting and piracy—protecting against things like trademark-

infringing knock-offs and dangerous counterfeit drugs.” (Key Issues: The Anti-

Counterfeiting Trade Agreement (ACTA), Public Knowledge) Seen from a general 

viewpoint this Agreement seems necessary and uncontroversial, but it has some serious 

problems that are related to the topic being discussed. 

 

  This treaty was negotiated from 2006 to 2010 behind closed doors displaying a 

lack of transparency and suggesting even malicious intent. Furthermore, this treaty 

suggests the absence of a democratic due process because it “(…) [bypasses] existing 

international intellectual property organizations, like the World Intellectual Property 

Organization and the World Trade Organization, and [acts] without approval by the U.S. 
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Congress. This means that the treaty could potentially lead to several controversial 

changes to U.S. law without any democratic legislative process.” (Key Issues: The Anti-

Counterfeiting Trade Agreement (ACTA), Public Knowledge) This treaty, due to being 

negotiated behind closed doors, lacks public input and shows a disregard for the public’s 

needs. Only big corporations such as Verizon and the RIAA had say on what was going 

to be approved by the countries. This fact shows the one-sidedness of this Agreement. 

(Key Issues: The Anti-Counterfeiting Trade Agreement (ACTA), Public Knowledge) 

 

 The Agreement’s vague language is one of the problems that will directly affect 

consumers and Internet users. For example, words like “counterfeit” or “piracy” are not 

defined. Because of this ambiguity anything could be interpreted as a “piracy” action or 

“counterfeiting”. (Key Issues: The Anti-Counterfeiting Trade Agreement (ACTA), Public 

Knowledge) Moreover, “It would implement a regime of statutory damages that are both 

disproportionate to the crime and absent any balancing limitations.” (Key Issues: The 

Anti-Counterfeiting Trade Agreement (ACTA), Public Knowledge) These provisions will 

end up affecting the internal regulation that the signee states have on statutory damages 

since this is an international agreement. Criminal penalties for copyright infringement do 

not contemplate any exceptions, like the fair use doctrine, so people could be 

criminalized even when protected by copyright’s fair use. Finally, and of great 

significance, signatory countries would be allowed to search electronics at border 

checkpoints with the sole purpose of locating copyright infringements. (Key Issues: The 

Anti-Counterfeiting Trade Agreement (ACTA), Public Knowledge) This provision does 
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not only violate the due process of democratic countries but it also limits the right to 

private property and intimacy, and is considered an overreach in every sense.   

 

 On July 4, 2012, the European Parliament, after admitting a petition signed by 2.8 

million people, decided to vote against the ratification of the ACTA within the European 

Union. As a result, the Anti-Counterfeiting Trade Agreement will not have any validity 

amongst the countries in the European Union. This decision was adopted after 479 

members of the European Parliament supported not implementing ACTA for these 

countries. David Martin (speaker for ACTA) has insisted that the treaty is too ambiguous 

and thus open to interpretation, which could affect the civil liberties of citizens, and that 

was the reason for its failure to be implemented or ratified in the European Union. 

(Duarte, ENTER.CO)  

Free&Trade&Agreements&

North&American&Free&Trade&Agreement&(NAFTA)&

!

! The North American Free Trade Agreement is a multilateral international 

instrument signed and ratified by Canada, the United States and Mexico. It is vital to 

mention this agreement as part of this study because mayor trade mechanisms almost 

always have special provisions regarding copyrights.  

 

 NAFTA has details everything concerning Intellectual Property on its Chapter 17 

and Part 6. Specifically, article 1705 regulates everything concerning copyrights and sets 
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forth some minimal characteristics that the member countries must adopt in their internal 

regulations.  

 

 Section 1 of article 1705 specifies the protection scope of copyright in the 

member countries. “Each Party shall protect the works covered by Article 2 of the Berne 

Convention12, including any other works that embody original expression within the 

meaning of that Convention.” (NAFTA Secretariat, North American Free Trade 

Agreement) Additionally, this treaty extends the protection by means of copyright to all 

computer programs and compilations of data in readable machine form or other form.  

 

 Section 3 of article 1705 conveys that a person holding economical rights from a 

copyrighted work may transfer them freely by means of a contract. It also states that he 

who holds the economic rights of a copyrighted work through a contract shall be able to 

exercise those rights and enjoy all of the benefits. 

 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
12 Article 2 Berne Convention: (1) The expression "literary and artistic works" shall include every production in the literary, 
scientific and artistic domain, whatever may be the mode or form of its expression, such as books, pamphlets and other writings; 
lectures, addresses, sermons and other works of the same nature; dramatic or dramatico-musical works; choreographic works and 
entertainments in dumb show; musical compositions with or without words; cinematographic works to which are assimilated works 
expressed by a process analogous to cinematography; works of drawing, painting, architecture, sculpture, engraving and lithography; 
photographic works to which are assimilated works expressed by a process analogous to photography; works of applied art; 
illustrations, maps, plans, sketches and three-dimensional works relative to geography, topography, architecture or science. (2) It shall, 
however, be a matter for legislation in the countries of the Union to prescribe that works in general or any specified categories of 
works shall not be protected unless they have been fixed in some material form. (3) Translations, adaptations, arrangements of music 
and other alterations of a literary or artistic work shall be protected as original works without prejudice to the copyright in the original 
work. (4) It shall be a matter for legislation in the countries of the Union to determine the protection to be granted to official texts of a 
legislative, administrative and legal nature, and to official translations of such texts. (5) Collections of literary or artistic works such as 
encyclopaedias and anthologies which, by reason of the selection and arrangement of their contents, constitute intellectual creations 
shall be protected as such, without prejudice to the copyright in each of the works forming part of such collections. (6) The works 
mentioned in this article shall enjoy protection in all countries of the Union. This protection shall operate for the benefit of the author 
and his successors in title. (7) Subject to the provisions of Article 7(4) of this Convention, it shall be a matter for legislation in the 
countries of the Union to determine the extent of the application of their laws to works of applied art and industrial designs and 
models, as well as the conditions under which such works, designs and models shall be protected. Works protected in the country of 
origin solely as designs and models shall be entitled in another country of the Union only to such special protection as is granted in 
that country to designs and models; however, if no such special protection is granted in that country, such works shall be protected as 
artistic works. (8) The protection of this Convention shall not apply to news of the day or to miscellaneous facts having the character 
of mere items of press information. 
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 Section 4 of the article 1705 stipulates that any party member of this agreement 

must at least grant a protection period of his lifetime plus an additional 50 years to the 

author of the copyrighted work. It can be observed that this minimum time is met by the 

United States copyright regulation since in the United States copyright authors are 

protected for their lifetime plus 70 years.   

 

 Finally, Section 5 of article 1705 of NAFTA is in compliance with the exceptions 

stated on the Copyright Act since it stipulates, “Each Party shall confine limitations or 

exceptions to the rights provided for in this Article to certain special cases that do not 

conflict with a normal exploitation of the work and do not unreasonably prejudice the 

legitimate interests of the right holder.” This rule of law means that each party member 

should adopt in their internal legislation some form of fair use doctrine. 

Dominican&Republic:Central&America:United&States&Free&Trade&Agreement&(CAFTA:DR)&

!

The Dominican Republic-Central America-United States Free Trade Agreement, 

also known as CAFTA-DR, is a free trade agreement signed on August 5, 2004 between 

the United States, the Dominican Republic, Honduras, Costa Rica, El Salvador, 

Guatemala and Nicaragua. This multilateral instrument was adopted as a mechanism of 

integration between these seven (7) nations and was intended to create new economic 

opportunities by eliminating tariffs, opening markets and reducing trade barriers between 

the countries involved. (CAFTA-DR (Dominican Republic-Central America FTA)) This 

free trade agreement was the first of its kind involving the United States and a group of 

undeveloped countries.  
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This agreement was adopted by each of the member countries on different dates. 

First, this agreement entered into force on 2006 for the United States, Honduras, El 

Salvador, Guatemala and Nicaragua. Later, on March 2007, the Dominican Republic 

formally adopted it. Finally, Costa Rica ratified the agreement on January 1, 2009. 

(CAFTA-DR (Dominican Republic-Central America FTA)) 

 

Important for this analysis is Chapter 15 of the final text, which discusses 

regulating the Intellectual Property Rights that should be adopted by the internal 

regulations of the member countries of this treaty. By approving this Agreement, each 

member country must reform its internal legislation in order to not contradict the treaty 

itself. Therefore, if any of the member countries should have less Intellectual Property 

Rights than those stipulated on this agreement, they would have to reform their internal 

laws to fit the minimal standards set forth by this agreement; in this case becoming the 

minimal intellectual property rights that the countries should enforce.  

“Each Party shall, at a minimum, give effect to this Chapter. A Party 

may, but shall not be obliged to, implement in its domestic law more extensive 

protection and enforcement of intellectual property rights than is required 

under this Chapter, provided that such protection and enforcement does not 

contravene this Chapter." (Article 15.1.1, CAFTA-DR) 

Therefore, each of the member countries could implement more extensive 

intellectual property rights in their internal legislation, but can’t have more submissive 

protection than that stated under the CAFTA-DR Agreement. Additionally, the CAFTA-
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DR Agreement mandates the member countries to ratify other multilateral instruments 

such as: the WIPO Copyright Treaty of 1996, the WIPO Performances and Phonograms 

Treaty of 1996, the Patent Cooperation Treaty as revised and amended in 1970, the 

Convention Relating to the Distribution of Programme-Carrying Signals Transmitted by 

Satellite of 1974, and the Trademark Treaty of 1994 amongst others. 

 

Chapter 15.5 of the CAFTA-DR Agreement addresses the member countries 

obligations on copyright protection and related rights. Chapter 15.5.1 and 15.5.2 address 

the obligation of each party to this Agreement to provide authors, performers, and 

producers of phonograms13 the right to authorize or prohibit the reproduction of their 

work, as well as the authorization of the right they have of making available for the 

public the original or copies of the works protected by copyright. These provisions are 

not yet seen as a radical demand for the members to adopt since they are generally 

conceived as reasonable within the mayor country’s regulations.  

 

The difference between this trade Agreement and others adopted by the United 

States, like NAFTA, become clear on Chapter 15.4.4 where it regulates the term of 

protection that must be granted to copyright holders. It states:  

“Each Party shall provide that, where the term of protection of a work 

(including a photographic work), performance, or phonogram is to be 

calculated: 

(a) on the basis of the life of a natural person, the term shall be not less than 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
13!A symbol representing a vocal sound. (“Phonogram.” New Oxford American Dictionary. 3rd Edition: 2010 by Oxford University 
Press, Inc.)!
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the life of the author and 70 years after the author’s death; and  

(b) on a basis other than the life of a natural person, the term shall be:  

(i) not less than 70 years from the end of the calendar year of the first 

authorized publication of the work, performance, or phonogram, or  

(ii) failing such authorized publication within 50 years from the creation of 

the work, performance, or phonogram, not less than 70 years from the end of 

the calendar year of the creation of the work, performance, or phonogram.” 

 

This provision starts to structure an undeniable difference between an 

agreement adopted between developed countries (NAFTA) and the one adopted 

between a developed country and undeveloped countries (CAFTA-DR). Here we can 

observe how the United States negotiated with the Central American countries an 

even stricter term of protection for copyright holders that the one stated on the 

NAFTA which grants a term of protection of minimum 50 years after the authors’ 

death.  

 

 Additionally, under Chapter 15.5.7(a), this treaty orders each of the members 

countries to provide adequate legal protection to the copyright holders if any person 

circumvents without the proper authority “any effective technological measure14 that 

controls access to a protected work, performance, phonogram, or other subject matter 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
14 Effective technological measure means any technology, device, or component that, in the normal course of its operation, controls 
access to a protected work, performance, phonogram, or other protected subject matter, or protects any copyright or any rights related 
to copyright. (Article 15.4.7(g), CAFTA-DR) 

!
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(…)” This article shows how the treaty tries to implement a system of liability for those 

people who, by means of a technological measure, can infringe copyrighted works by 

accessing its contents. Curiously, this article includes a specific fair use doctrine which 

states what persons or activities are not considered to be an infringement.  

“Each Party shall provide for criminal procedures and penalties to be applied 

when any person, other than a nonprofit library, archive, educational 

institution, or public non-commercial broadcasting entity, is found to have 

engaged willfully and for purposes of commercial advantage or private 

financial gain in any of the foregoing activities. (Underlining added)  

 

 Lastly, the CAFTA-DR Agreement authorizes the Parties member to apply in 

their internal legislations special fair use doctrine principles. For example, Article 

15.4.7(e) specifies that activities such as the ones carried out by non-profit libraries, 

archives, or educational institutions are not subject to copyright measures. Furthermore, 

the article notes that if a non-infringing use of a copyrighted work has an adverse impact 

and this is demonstrated in a legislative or administrative proceeding, a Party must 

conduct a review of the adopted non-infringing activities to verify its viability in the 

future.  

 

   Free Trade Agreements that have arisen between the United States and 

undeveloped countries have stricter copyright restrictions than those treaties that the 

United States has adopted with other developed countries. This is a result of the 

power in the negotiations that the developed country has over the undeveloped, 
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resulting in the ability to demand even more strict copyright measures for the 

infringements of the protected works. As a manner of opinion, these demands surface 

from the power that the entertainment industries have in the United States where they 

require an appropriate and rather illusory copyright protection for their artists works 

worldwide.       

United&States:Colombia&Trade&Promotion&Agreement&(CTPA)&

!

Both parties signed in Washington D.C. the United States-Colombia Trade 

Promotion Agreement, also referred as the CTPA, on November 22nd, 2006. The 

negotiations of this agreement were carried out until February 27th, 2006, when the 

United States Trade Representative Rob Portman and Colombia’s Minister of Trade, 

Industry and Tourism Jorge Humberto Botero announced the culmination of negotiations 

on the Agreement’s final text. (Villareal, 1)  

 

This agreement was promoted and negotiated under the U.S. Administration of 

George W. Bush and the Colombian Administration of Alvaro Uribe Velez. This treaty 

was conceived to eliminate tariffs and other barriers on the trade of goods and services 

between both countries. (Villareal, 1) “The United States views the agreement as a 

building block in its strategy to advance free trade throughout the Americas.” (Villareal, 

1)  

This treaty was initially negotiated between the United States and the Andean 

countries (Colombia, Peru and Ecuador) starting in May 2004. As consequence of 

thirteen failed rounds of negotiations, the United States Government started negotiations 
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individually with each of these countries. Peru’s bilateral negotiations on a free trade 

agreement with the United States concluded in December 2005. Ecuador’s negotiations 

with the United States have been stalemated ever since. (Villareal, 2) 

 

Subsequently to the signature of the bilateral free trade agreement between 

Colombia and the United States in November 2006, the agreement had to be ratified by 

both of these countries' Congressional. Colombia’s Congress ratified this treaty by means 

of Law 1143 of 2007. Because of Colombian’s constitutional mandate, after the approval 

of the international instrument by the Congress, it had to submitted to the Constitutional 

Court. They then could determine the validity of the treaty, verifying that it did not go 

against Colombia’s National Constitution. The Constitutional Court analyzed Law 1143 

of 2007 and found that it was in accordance with the Constitution and therefore declared 

it valid through judgment C-750 of 2008. This took place on July 24, 2008 and this 

became Colombia's official ratification date for the United States-Colombia Trade 

Promotion Agreement.  

 

Due to the fact that bilateral treaties do not enter into force by the ratification of 

only one of the Parties members, this procedure had to be addressed in the United States 

Congress as well. President Bush submitted the Agreement to the United States Congress 

in April 2007. The Congress did not pass this Agreement before the end of the 

Congressional session in December 2008, nor it was approved before President Bush left 

office in January 2009. Therefore, this Agreement was revisited under the Obama 

administration, and after having resolved some key points that concerned the U.S. 
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Government; the Congress of the United States approved the final agreement’s text on 

October 12, 2011. The approved text was submitted for the Presidential approval, and 

was signed by Obama on October 21, 2011.  

 

Having passed all the procedural barriers set forth by the ratification of this 

instrument, it started to gradually take force since May 15, 2012. On Colombia’s behalf, 

this treaty was officially enacted by means of Presidential Decree 933 of 2012.  

 

The treaty’s clauses state on Chapter 16 some provisions on Intellectual Property 

rights that must be fulfilled by both Parties on a minimal base. This means that, as in the 

other Free Trade Agreements mentioned, each country must implement some minimal 

standards on copyright laws within their legislations.  

 

“A Party may, but shall not be obliged to, implement in its domestic law more 

extensive protection and enforcement of intellectual property rights than is 

required under this Chapter, provided that such protection and enforcement do 

not contravene this Chapter.” (Article 16.1.7, CTPA)  

 

One of the requirements established by the Agreement requires that each party 

must ratify the following international agreements: the Convention Relating to the 

Distribution of Programme-Carrying Signals Transmitted by Satellite of 1974, the WIPO 

Copyright Treaty of 1996, the WIPO Performances and Phonograms Treaty of 1996, the 

Patent Cooperation Treaty, the Trademark Treaty of 1994, amongst others.  
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Concerning our particular matter, the Article 16.5 of the CTPA addresses 

everything concerning to copyrights. Similarly to the CAFTA-DR Agreement, the CTPA 

mandates on its articles 16.5.2 and 16.5.3 that each party must provide authors the right 

to authorize or prohibit all reproductions of their works as well as authorizing these 

individuals the sales or transfer of their copyrighted works.   

 

Furthermore, regarding the protection period that this Agreement stipulates as a 

minimal requirement for both party’s internal regulation, it requires that an author of a 

copyrighted work be protected from any copyright infringement for his work for a period 

of seventy (70) years after his/her death.  

 

“Each Party shall provide that, where the term of protection of a work 

(including a photographic work) is to be calculated: 

(a) on the basis of the life of a natural person, the term shall be not less than 

the life of the author and 70 years after the author’s death; and  

(b) on a basis other than the life of a natural person, the term shall be  

(i) not less than 70 years from the end of the calendar year of the first 

authorized publication of the work, or  

(ii) failing such authorized publication within 50 years from the creation of the 

work, not less than 70 years from the end of the calendar year of the creation of 

the work.” (Article 16.5.5, CTPA) 
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 Similarly to the other Free Trade Agreements discussed, the CTPA also includes 

some provisions regarding the faculty that resides on each of the Parties members to 

providing some fair use doctrines on copyrighted material under their jurisdiction. For 

example, Article 16.7.4(a) orders the parties members to provide adequate legal 

protection to copyright holders when a person shall circumvent throughout any 

technological measure the access to a protected work, performance or phonogram, 

finding this person liable and subject to remedies and criminal procedures as stated on 

Article 16.11.15 of the CTPA; but the libraries, archives, educational institutions or 

public non-commercial broadcast institutions shall be excepted from this lawful conduct. 

This is one of the stated fair use guidelines included on this Agreement, and they can be 

summarized in the non-commercial conducts of researchers, non-profit organizations like 

libraries or schools and “for lawfully authorized investigative, protective, information 

security or intelligence activity carried out by government employees, agents or 

contractors.” (Article 16.7.4(h), CTPA)             

Colombia&

!

! This section will analyze the current Colombian regulation on copyright strictly 

related to P2P file sharing and that has direct or indirect consequences on this particular 

online sharing protocol. Furthermore, it is relevant to study some Bills that have recently 

been discussed on Congress relating file sharing online. Some of these discussions in 

Colombia’s Congress have been brought to the forefront due to the newly ratified Free 

Trade Agreement with the United States and the obligations it imposes on minimal 

standards that must be met by Colombia regarding copyright protection.   
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Law&23&of&1982&

!

! The Law 23 of 1982 is in charge of regulating the general scope of copyright in 

Colombia. Article 1 of this statute states: 

 

 “The authors of literary, scientific and artistic works shall enjoy 

protection for their works in the manner prescribed by this Act and, as far as 

compatible with it, by the common law. This law also protects the performers, 

producers of phonograms and broadcasting organizations in their related 

rights to the author.” (Non-official translation) 

 

By means of this article, the law has determined the scope of protection that the 

individuals should have by the Government on the work that they have made tangible and 

that is worthy of copyright protection. Moreover, Article 4 of this law determines the 

persons that shall be subject to protection by means of this law which are, amongst others, 

the author of a work, the artist or performer, the producer of a phonogram, the institution 

of radio broadcasting over its broadcast, the heirs of the deceased that had copyrights on 

works or the person or entity which has, in accordance to law, a contract for the 

production of a scientific, literary or artistic work.   

 

Article 2 of this law states the characteristics on which a work may be considered 

worthy of copyright protection. Similarly to other regulations, and like in the United 
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States, it is necessary to have a tangible mean available, thus, an idea that has not been 

made tangible does not qualify for copyright protection. 

 

“Copyright shall subsist in scientific works, literary and artistic works 

which include all the creations of the mind in the scientific, literary or artistic, 

whatever the mode or form of expression and whatever their destination (…) 

that can be reproduced by any form of printing or reproduction, by 

phonographic, radiophonic or any other means known of (…)” (Non-official 

translation) (Underlining added) 

 

Article 3 of Law 23 of 1982 grants the authors of copyrighted works diverse kind of 

rights over their copyrighted material. First, Article 3(a) establishes the right of every 

author to transfer their work by any economic value or freely. Additionally, Article 3(b) 

states that each author entitled by copyright has the autonomy to exploit his/her work for 

profit or freely, by means of printing it, reproducing it, recording it, translating it, adapting 

it, submitting it for transmission, etc. Given the interpretation of this Article it can be 

concluded that in Colombia authors have the rights on the derivative works that may arise 

from their original copyrighted material. Article 8(h) defines a derivative work as follows: 

 

“Derivative work: that resulting from the adaptation, translation or other 

transformation of an original, if it represents an independent creation.” (Non-

official translation) 
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As a mayor difference from United States legislation, Colombia has adopted an 

additional right for copyright holders aside from the economic rights to exploit the 

copyrighted work: a moral right to the work protected by copyright. This special right is 

mentioned on Article 3(c) and it is emphasized and described on Article 30 of this law. 

This right is considered to be untrasferable, unmodifiable and perpetual. The moral rights 

are explained as follows:  

 

“The author of his work will have a perpetual, untrasferable and 

irrevocable right to: 

 

a) at any time claim authorship of his work and, especially, to which his name 

or pseudonym when performing any of the acts mentioned in Article 12 of this 

Act; 

b) oppose any distortion, mutilation or other modification of the work, when 

such action would be or accuse prejudicial to his honor or reputation, of the 

work is discredited, and to seek reparation for these; 

c) to keep his work unpublished or anonymous until his death, or after his death 

as so ordered by testamentary disposition; 

d) to alter it before or after its publication, and 

e) to withdraw it from circulation or suspend any form of use even though it 

had been previously authorized.”(Article 30, Law 23 of 1982) (Non-official 

translation) 
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This right is not conceived on all legislations, for instance the United States only 

guarantees the economic rights that arise from copyright. The U.S. does not regulate this 

right while in Colombia it is considered of essence to every person who is entitled to 

copyright. According to Colombian law, this right will always remain with the original 

author or artist that created the copyrighted work since it cannot ever be transferable to 

another person. Furthermore, the author cannot ever waive this right under any 

circumstance. 

 

Provisions in this Act also state that the moral rights shall subsist after the author’s 

death, and his/her spouse and heirs shall be entitled to the rights established on (a) and (b) 

of the referenced Article. Additionally, Paragraph 4 of Article 30 states that the rights 

contained on (d) and (e) can be exercised only by prior compensating third parties that 

may be affected by the exercise of this right.  

 

In context of the patrimonial rights that are conferred to each person on regards to 

his or she’s copyrighted work, Article 12 of this law states: 

“The author of a protected work shall have the exclusive right to do or 

authorize any of the following acts: 

 

a) reproduce the work;                                    

 

b) to translate, adapt, arrange or transform the work in any other way, and 
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c) to communicate the work to the public through representation, execution, 

broadcasting or any other means.”(Non-official translation) 

 

Article 21 states that the period granted on copyright protection for a determined 

work or the period in which an author can exercise his/her patrimonial rights (not the 

moral rights) should last all of the author’s life plus an additional 80 years after his death. 

Because of this provision, we can find that Colombia’s internal regulation exceeds the 

minimal protection period stated on the United States-Colombia Trade Promotion 

Agreement. Therefore, the legislation on this particular matter did not need to be modified 

by Colombia to be in full compliance with this bilateral trade agreement.        

 

Colombia, by means of this law, has adopted a system similar to the one used in the 

United States since 1976, whereas when an idea has been made tangible by any means, it 

is automatically granted copyright protection. This provision is stated on Article 9 of Law 

23 of 1982.  

 

Law 23 of 1982 on its Chapter III regulates all of the fair use doctrines, which 

include alternative conducts that are not considered copyright infringements in 

Colombia’s territory. For example, Article 31 states that a person is authorized to quote an 

author by transcribing some passages, provided that they are not sequential and that it is 

not considered as a substantial or as a simulated reproduction of the original work.  Also, 

people are authorized to use copyrighted works by way of illustrations intended for 

teaching. (Law 23 of 1982, Article 32)     
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It is important to analyze the fair use principle as stated on Article 37 of the Law 23 

of 1982. This articles states: 

 

“It is lawful to reproduce, by whatever means, a literary or scientific 

work, ordered or obtained by a person in a single copy for private use and no 

profit agenda.” (Non-official translation) 

 

Analyzing this norm on current Internet reality, we could deduce it is legal to share 

by means of P2P file-sharing protocol any artistic or scientific work as long as there is not 

a commercial profit agenda in this conduct. Since there is no legal definition of what 

reproduction means, it can be assumed that a digital reproduction is legal and therefore 

file sharing a copy of a legally obtained copyrighted work by means of the Web should 

not be seen as a violation to Colombia’s copyright laws.  

 

Finally, Article 44 of the current law states that it is legal for a person to use 

scientific, literary and artistic copyrighted works in his own domicile, but only if he/she 

does not intend to profit from this activity. Here it can also be observed how this norm is 

in accordance with P2P file sharing activity. In other words, when people share artistic, 

scientific or literary works throughout the web, using P2P protocols, they are not under 

violation of Colombia’s regulations, unless they intend to profit from whatever they are 

obtaining through P2P file sharing mechanisms. 
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A problem that has arisen regarding this regulation is that when created it did not 

contemplate future technologies, in this case the Internet. Therefore, this regulation has 

been considered ambiguous in today’s environment and has caused several problems due 

to its legal gaps. Amongst many of the present days problems, we can observe how a 

discussion on the validity and legality of P2P file sharing protocols has started to cause 

distress to the citizens and anguish to the Government since it feels obligated to issue 

stricter copyright laws.    

“Lleras”&Bil&V.&1.0&

!

! The “Lleras” Bill, as it was commonly referred to, actually corresponds to Bill 

number 241 of 2011. This Bill was given this particular moniker because it was 

introduced and filed in Congress by Colombia’s Minister of Interior and Justice, Germán 

Vargas Lleras.     

 

 It is important to emphasize that this Bill was tabled in November 2011 due to the 

fact that it was considered to dangerously violate civil liberties; amongst others, the 

freedom of speech and of expression.    

 

 The object of this Bill was to define and to restrict copyright infringement 

activities on the web. This Bill was discussed in Congress due to the commitments on 

copyrights that Colombia had acquired because of the United States-Colombia Trade 

Promotion Agreement. It was considered by many to be a similar mechanism of 
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protection for copyright holders than the Stop Online Piracy Act (SOPA); also tabled by 

the U.S. Congress. 

 

 Article 1 of the Bill specified and defined the Internet Service Providers (ISP). 

This definition and specification of the ISP is important due to the fact that these 

institutions, under this Bill’s scope, had some exceptions on their copyright liability when 

meeting some established standards. Article 8 states that the ISPs would have to stipulate 

on the contracts with their users the obligation to abstain to violate any copyright laws 

and whenever a user would publish on the Internet something thought to be in violation 

of copyrights, the ISPs would have to block this activity and inform it to the authorities. 

Additionally, the ISPs would be exempt from all responsibility by means of the 

contractual stipulation mentioned. 

 

 Given the design of a self-regulatory process, the project set a standard that 

established an absence of a general duty of supervision by ISPs as well as having to 

actively seek facts or circumstances indicating unlawful activities. At the same time, this 

Bill provided a possibility in which a competent authority could order an ISP to carry 

forth an activity and investigate, detect and pursue crimes of any copyright infringements. 

The problem is that the “competent authority” was not determined and neither was the 

word “activity”, thus this would have created legal gaps and probably some overreaches 

from part of the ISP and the local “authorities”. (Barreras, 2)   
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 This Bill also proposed to modify an article of Colombia’s Penal Code, Article 

271, by adding the following stipulation: 

 

 “Make available through a computer network accessible to the public, 

for commercial purposes, a work of literary or artistic or other protected by 

neighboring rights, cinematographic works, sound recordings, videos, 

computer software, photographic works, including others, or sells or offers 

reproductions thereof in digital format through the mentioned networks.” (Non-

official translation)  

 

This conduct in accordance with paragraph 1 of Article 271 of the Penal Code, 

establishes a penalty of four (4) to eight (8) years of imprisonment and a fine ranging 

from 26.66 to 1,000 minimum monthly legal wages. 

 

This Bill would have been a severe attack to P2P file sharing protocols and their 

users. Although users that share files through the web would not be punished by prison if 

they were not commercially gaining from whatever obtained, the ISPs would pursue them 

whenever trying to share a file that is protected by copyright. Moreover, the creators or 

directors of P2P file-sharing software companies would also be in the risk of being 

tracked and followed, since they are not likely to be regarded as an Internet Service 

Provider with respect to the content of this Bill.  
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As a consequence of the legal gaps and interferences to civil liberties and freedoms 

that this Bill had threatened, some Senators found it suitable to motion to table this Bill 

for the following reasons: 

 

1. The eminence and prevalence of the freedom of speech versus the copyright 

protection. 

2. The lack of certainty on the technical specifications that imply copyright 

regulation on the Internet.  

3. It was not clear the necessity of this Bill since Internet use in Colombia is still 

low. (Barreras, 4-5) 

 

Finally, as a matter of opinion, having basis on the Colombian Constitution and 

considering that the Republic of Colombia is a social state of law, the general wellbeing 

will always prevail over the private wellbeing. Therefore, it is inconceivable that a Bill 

like this would be found constitutional since it would deeply affect every Internet user in 

the country and would only benefit the few that hold copyrights on works by abruptly 

limiting the freedoms of speech, the freedom of opinion, and the right to freely pursue a 

personality; an activity well known as censorship.     

Law&1520&of&2012&(“Lleras”&Bill&&V.2.0)&

!

The Law 1520 of 2012 was considered by many people to be an extension of the 

previously analyzed Bill even though it was issued as a consequence to the commitments 

on copyrights agreed upon the United States-Colombia Trade Promotion Agreement.    
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The President of Colombia sanctioned this Law on April 13, 2012. The Law 

mainly modifies some of the articles of the Law 23 of 1982 mentioned previously. 

Furthermore, the articles included under this law are also a mere restatement of Chapter 

16 of the CTPA regarding the subsection of copyrights because the Colombian 

Government had to reform its copyright system to meet the minimal standards imposed 

by the Agreement.  

 

Article 2 of this Law modifies Article 8 of Law 23 of 1982 that included the 

definitions that had to be understood under its scope. Furthermore, Article 4 of the law 

modifies Article 11 of Law 23 of 1982, which specified the period of protection that a 

person has on his/her copyrighted material. Even though it does not modify the period of 

protection, which remains the same (the life of the author plus an additional 80 years), it 

does add the following protection to foreigners:  

 

“This law protects works, performances, phonograms and broadcasts of 

broadcasting organizations of Colombians and foreigners domiciled in 

Colombia or published for the first time in the country. 

 

Foreigners not resident in Colombia shall enjoy the protection of this law in 

accordance with international treaties to which Colombia is a party to, or the 

national laws of another country involving effective reciprocity in the 

protection of the rights to authors, performers, producers of phonograms and 
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Colombian broadcasting organizations in those countries.” (Non-official 

translation) 

 

 With respect to Article 12 of Law 23 of 1982, which mentioned the economical 

rights that an author has on his/her copyrighted work, this law has modified it by means of 

Article 5 and has made their rights even more extensive. For example, it is important to 

note literal (a) of this article, which states that a work cannot be reproduced, but it makes 

an emphasis on the digital reproduction and temporary storage of such work. It also notes 

a direct prohibition to the digital copy of a work, even if it has been acquired through 

legal means, without the authors consent. More so, literal (b) of this article has a more 

drastic approach to the P2P file sharing protocols. It states that it is prohibited, to make 

copyrighted work available by any means to the public without the copyright holder’s 

consent. This norm stipulates that the sharing of files through the web without the authors 

consent would be a direct copyright infringement. Before this law, and because of the 

legal gaps present in Law 23 of 1982, that behavior had not yet been considered as an 

infringement and it was only deemed illegal when done for profit. 

 

 Furthermore, Law 1520 of 2012 regulates an additional copyright restriction that 

did not exist prior to the issue of Law 23 of 1982. It concerns the transmission of 

television signals through the Internet. Article 13 states that this activity is considered 

illegal if the copyright holders of the signal do not expressly authorize such transmission. 

Additionally, Article 14 of this law prohibits individuals from making private copies of 
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copyrighted material; an activity that was authorized under the previous legislation (Law 

23 of 1982).           

  

This Law determines a fair use doctrine on its Article 15, similar to that granted 

under the CTPA, where it states that there shall be no liability in activities such as the one 

executed by an investigator or researcher, or the activities of libraries, archives or 

educational institutions. This article is a transcript of the Article 16.7.4(e) of the CTPA, 

which Colombia had to adopt as an obligation to the previously stated treaty as has been 

mentioned in other instances.  

 

Although Bill 241 of 2011 did not accomplish the inclusion and modification of 

Article 271 of the Penal Code, this law did achieve this modification. Even though the 

modification is not as it appeared on the Bill 241, it has included in the Penal Code an 

even stricter and broader sense of crime. Generally, it is stated in Article 16 that the 

reproduction, transport, deposit, or conservation for purpose of sale of any copyrighted 

material will be considered criminal activity. Similarly, the representation or display of 

any theatrical, musical, phonogram, movie, etc. of such material will also be considered a 

criminal offense.    

 

Finally, Article 17 also imposes a criminal penalty for the person who creates and 

makes available for the public any instrument that is capable of eluding the technological 

measures imposed to safeguard copyrighted material. The numeral 2 of this article states: 
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“2. Manufactures, imports, distributes, offers to the public, provides or 

otherwise commercializes devices, products or components, or offers to the 

public or provides services with respect to any effective technological 

measure: 

 

Are promoted, advertised or marketed for the purpose of circumventing 

the measure, or have a limited commercially significant purpose or use other 

than to circumvent the measure, or are designed, produced, performed for the 

purpose of enabling or facilitating the circumvention of that measure.” (Non-

official translation) 

 

This means the development of software for P2P file sharing will be considered a 

criminal act in Colombia. Hence, the substantial non-infringing uses theory applied in the 

United States on the SONY case would not be effective as of this year in Colombia 

because the law states that these software programs, even if they have some legal uses, are 

seen as copyright infringers and its developers would be treated as criminal offenders. 

These criminal offenses shall have jail sentences ranging from four (4) to eight (8) years 

plus an economic fine ranging from 26.66 to 1,000 minimum monthly legal wages.  

 

Since this Law was issued as an ordinary statute, it does not have automatic 

constitutional control by the Constitutional Court of Colombia. Hence, for its 

constitutionality to be studied, a person must exercise their right to the public 

constitutionality act. Colombian Senator, Camilo Romero, has exercised his legal right as 
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a Colombian citizen to question the constitutionality of this law. This request was filed on 

April 17, 2012. His claim was based on the violation to Article 20 of the Colombian 

Constitution that grants the freedom of speech. He also believes that Article 2 is 

ambiguous regarding the definition of the word profit since it does not specify it as an 

economic gain, but as a personal gain obtained from something.  He also argued the 

validity of Article 14, which specifies the prohibition from making copies, even if a 

person has legally obtained a copyrighted work. For example, the current law would make 

it a copyright violation if a person buys a music CD-ROM and then copies it in his 

computer to be able to hear it in MP3 format. Another strong argument against this law is 

that in Article 3 the plaintiff is presumed to have copyrights on the work. This means that 

the defendant would be presumed guilty and would have to prove his innocence.  

 

The public will be very grateful to the Senator if he accomplishes his purpose. Due 

to the fact that this law was approved in 18 days, many people are convinced into thinking 

that it does not make copyright stricter. The Government has been publicly defending it 

by saying that it is only an instrument to implement the CTPA, but once it is read and 

analyzed it can be understood that many new restrictions have been adopted. This law sets 

the stage for the prosecution of many people on the grounds of copyright infringement 

without them even being aware of the illegality of their actions. 

 

On May 4, 2012, another Senator, Jorge Enrique Robledo, filed a complaint 

regarding the constitutionality of Law 1520 of 2012 before the Constitutional Court of 

Colombia on the basis that it contradicts Articles 142 and 157 which correspond to the 
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process that a Bill must surpass in Colombia’s Congress. He argues that debates had to be 

fulfilled in the First Commissions and not in the Second Commissions as it happened, due 

to the fact that this norm directly modified the copyright laws in Colombia.    

International&Treaties&ratified&by&Colombia&

!

 This section will briefly specify the International Treaties that have been ratified 

by Colombia that are related to this subject. The following treaties have been ratified by 

Colombia and have not been mentioned herein so far.  

The&Berne&Convention& &

 

The Berne Convention was signed by Colombia on September 9, 1886. The country 

ratified this treaty by means of Law 33 of 1987. This treaty was ratified accordingly to 

Colombia’s Constitution of 1886. This treaty regulates the moral rights that are included 

in Colombia’s copyright regulation. The article 6 of the Berne Convention States:  

 

“Moral Rights: 

1. To claim authorship; to object to certain modifications and other 

derogatory actions; 

2. After the author's death; 3. Means of redress 

(1) Independently of the author's economic rights, and even after the transfer of 

the said rights, the author shall have the right to claim authorship of the work 

and to object to any distortion, mutilation or other modification of, or other 
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derogatory action in relation to, the said work, which would be prejudicial to 

his honor or reputation. 

(2) The rights granted to the author in accordance with the preceding 

paragraph shall, after his death, be maintained, at least until the expiry of the 

economic rights, and shall be exercisable by the persons or institutions 

authorized by the legislation of the country where protection is claimed. 

However, those countries whose legislation, at the moment of their ratification 

of or accession to this Act, does not provide for the protection after the death of 

the author of all the rights set out in the preceding paragraph may provide that 

some of these rights may, after his death, cease to be maintained. 

(3) The means of redress for safeguarding the rights granted by this Article 

shall be governed by the legislation of the country where protection is 

claimed.” 

 This Convention, which has been stipulated as mandatory on some free trade 

agreements between the United States and other countries, such as the CTPA, has had 

various modifications throughout time. The last modification was on September 28, 1979. 

(Supreme Court of Justice of Colombia, Ruling 31403)  

 

 This Convention also established on its article 5 the absence of formalities 

regarding the beginning of copyright protection on a determined work. This article is 

consistent with Law 23 of 1982 and also with the Decision of the Andean Community 

number 351 of 1993. (Supreme Court of Justice of Colombia, Ruling 31403)      
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 Under this Convention’s scope, fair use doctrines can also be found. Article 10 of 

the Berne Convention states the right to quote an authors work indicating the source from 

which the extract was used. The Berne Convention also authorizes “(…) the utilization, to 

the extent justified by the purpose, of literary or artistic works by way of illustration in 

publications, broadcasts or sound or visual recordings for teaching, provided such 

utilization is compatible with fair practice.” This means that this Convention does not 

consider the use of illustrations for teaching purposes to be copyright infringements.  

 

 Additionally, Article 9 of this Convention allows the members to have certain 

exceptions on their internal regulations regarding the right of reproduction. It states that, 

“It shall be a matter for legislation in the countries of the Union to permit the 

reproduction of such works in certain special cases, provided that such reproduction does 

not conflict with a normal exploitation of the work and does not unreasonably prejudice 

the legitimate interests of the author.” 

 

 Lastly, this convention also guarantees a fair use doctrine in regards to certain 

articles and broadcast works and of works heard of in connection to current events; news.   

WIPO&Copyright&Treaty&

!

 The World Intellectual Property Organization Copyright Treaty was signed on 

Geneva on December 20, 1996.  This multilateral treaty was ratified by Colombia by way 

of Law 565 of 2000 and was declared constitutional by Colombia’s Constitutional Court 
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through Ruling C-1183 of 2000. This treaty was officially issued by Presidential Decree 

1474 of 2002. 

 

   !This treaty is also considered relevant on the copyright regulation scope 

regarding P2P file sharing since it creates and establishes a general framework on the 

internal regulations for the member countries. Being that the general protection language 

is no different from the other multilateral agreements mentioned above, it is important to 

emphasize the fair use principle adopted by this treaty. Article 10 of the treaty states: 

 

“Contracting Parties may, in their national legislation, provide for 

limitations of or exceptions to the rights granted to authors of literary and 

artistic works under this Treaty in certain special cases that do not conflict with 

a normal exploitation of the work and do not unreasonably prejudice the 

legitimate interests of the author.”   

 

This article stipulates the right of every country to establish in their internal 

regulation some fair uses or exceptions on copyright protection only if they do not conflict 

with the normal exploitation of the copyrighted material. As we are going to study further 

in this research, it is unconceivable that P2P file sharing would dangerously harm the 

copyrights on works, but due to the fact of recently acquired commitments by Colombia, 

the CTPA and the Law 1520 of 2012 have already vaguely defined this activity as a 

copyright violation.    

Decision&of&the&Andean&Community&351&of&1993&
!
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 The Decision 351 of 1993 is obligatory for the Andean Community States, this 

are: Colombia, Ecuador, Peru and Bolivia. Venezuela resigned from the Andean 

Community on April 19, 2006. The object of this Decision was to adopt a common 

regime on copyrights and related rights.   

 

 Similar to the Berne Convention, this Decision of the Andean Community 

contemplates on its Article 11 the moral rights that a person has with respect to the 

copyrighted work. This Decision has also established the absence of any formality in 

relation to the protection by means of copyright of a work. This is mentioned in Article 

52 of Decision 351 of 1993, where it adopts an automatic copyright protection system 

like the one presently in place in the United States and Colombia.  

 

 Decision 351 of 1993 is no different to any of the other regulations discussed with 

respect to the fair use doctrine. Article 22 of this decision states the situations and/or 

activities that are considered fair use, and thus not considered a copyright infringement. 

Amongst other examples it is noted that quoting a text while giving the appropriate credit 

to its creator is not considered a copyright infringement. The reproduction of works 

specifically for educational purposes is also exempt from copyright protection. 

Furthermore, the reproduction of copyrighted works by non-profit libraries or archives is 

not considered a copyright violation by this Decision.  

 

 This Decision does not contemplate the reproduction of a copyrighted work for 

personal uses as a fair use principle. The Article 22(e) states that reproduction is allowed 
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and will not be considered a copyright infringement if it consists of articles that had been 

published by newspapers or magazines and that correspond to political, economic or 

religious discussions. 

Case&Law&

!

 In Colombia there are many decisions or rulings that have dealt with the meaning 

of copyrights, the patrimonial and moral rights that the laws and treaties have conferred 

to copyright holders and the detailed structure of the fair use principles applied in the 

country. Only, the rulings pertinent to P2P file sharing are going to be discussed under 

this section. 

 

On January 28, 2003, a complaint was filed to the authorities charging a Web 

page for illegally trading various software programs, including Easyrecovery Pro 5.1. 

(used for recovery of any deleted information on hard disks and floppy disks) and Encase 

1.99 (useful for analyzing forensic evidence lost on hard drives), the only person 

authorized to provide them in Latin America and the Caribbean was the accuser. (Alfonso 

et. al, 10)  

 

On January 8, 2004 the Attorney’s General Office by means of subordinate 

Section 65 ordered the opening of a formal investigation into the case. In March 2004 the 

“offender” was formally made part of the process for illegally downloading software 

through the Internet, copying it into a CD-ROM and selling it. The defense alleged that 

since the software that he downloaded was the free version, no limitations on copyright 
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existed on this particular activity. (Alfonso et. al, 10) He was accused of the crime set 

forth on Article 271 of the Penal Code (explained earlier).  

 

The first ruling was issued on March 23, 2007 and it found the defense guilty of 

the criminal action of defrauding the economic/patrimonial rights of the copyright holder. 

Later, in the Court of Appeals, this previous decision was confirmed on July 10, 2008. 

The Supreme Court of Colombia revised this decision on May 24, 2010, and he was not 

absolved of the criminal activity, therefore the ruling was confirmed. (Alfonso et. al, 11)   

 

On the other hand, there was another ruling by the Penal Judge of the 27th Circuit 

of Bogota on August 3, 2007. This case referred to a 26 year old person who created a 

Web page where he posted a great variety of art displays. All of this content was 

protected by copyright. He offered the content published on his website for sale, where 

for a price, he would send a CD-ROM with the art selected. He was sentenced to 20 

months of jail plus an economic fine for crimes under Article 271 of the Penal Code. 

(Alfonso et. al, 11)    

 

The Criminal Code of Colombia protects the individual’s right to exclusively 

exploit whatever is product of his/her intellect. Concerning the article 271 of this statute, 

the patrimonial rights of an author would be violated by the mere reproduction of a 

literary, scientific, artistic or cinematographic work, as well as by the transport, storage, 

distribution, import, sale, offer or acquisition for sale of such works.  As consequence, 

under this protection scope, P2P file sharing activities would be considered a criminal 
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offense because the reproduction is of the essence of the P2P file sharing activity, 

however, this article would not be effective if the conduct is found configured as an 

exception prescribed by law; i.e. fair use doctrine.!

 

Since these rulings where a consequence of commercially gaining from 

copyrighted material, they do not pertain to P2P file sharing herein being analyzed. This 

research does not intend to qualify commercial sharing behaviors as a licit and 

acceptable, neither to proclaim P2P file sharing mechanisms to be above the law, but 

rather to open a discussion on the Internet’s future coexisting reasonably with copyright 

laws. The next chapter will deal with P2P file sharing issue in today’s environment. 
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LENIENT&COPYRIGHT&REGULATION&TO&FIT&P2P&FILE&SHARING&

PROTOCOLS&

!
On this chapter it will be explained how P2P file sharing has recently become a 

big part of the Internet users’ reality. Because of this, many alternatives on copyright 

regulation are going to be studied and analyzed for the sole purpose of finding an 

adequate, modern and effective copyright regulation mechanism that can be considered 

viable both for Internet users and the entertainment industry. Being that technology is and 

will always be the key enemy of copyrights, a mechanism that includes and 

conceptualizes future technological improvements is a must so that “piracy” can be 

reduced in online activity. It is important to mention that rampant “piracy” exists because 

of stricter copyright protection. If copyrights are broader and inclusive with Internet 

users, “piracy” indicators will drastically drop.   

Reasons&for&a&P2P&File&Sharing&Accepted&Reality&

!

“During a recent ethics class at the University of Rochester, for example, a 

student defended copyright infringement as a form of civil disobedience against the 

music industry. While this argument misrepresents civil disobedience, it does indicate an 

understanding of copyright law. Specifically, students making this argument believe that 

copyright law is unjust, are willing to break the law, and hope that the law will change as 

a result of massive infringement” (Hodges Shaw and Shaw, 22) Nevertheless, students do 

not want to pay the consequences for their actions (institutional sanctions, civil law suits 

or jail time), they want to obtain the products that exist on the Internet for free.  
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“(…) the ongoing ‘copyright wars’ could be viewed as a transitional clash 

between the copyright-abiding generation and Generation Y (or what others have called 

‘Generation YouTube,’ ‘digital natives,’ or the ‘Net Generation’). Many members of this 

generation do not share the norms reflected in existing copyright law. Many of them also 

do not understand copyright law or see the benefits of complying with it.” (Yu, 937-938) 

 

The current debate does not focus on the existence of copyright. It focuses on the 

particulars (users) and their beliefs that copyright protection goes too far, that they last 

too long, and that the royalties or costs charged on the copyrighted products are too high. 

(Hodges Shaw and Shaw, 22)  

  

“James Boyle argues that this ‘maximalist rights culture,’ in which intellectual 

property is assumed to automatically promote innovation and that providing more rights 

is the best way to encourage innovation, only benefits a small sector of businesses and 

has upset the balance made between the public domain and property.” (Bitton, 75) 

 

 “The more we propertize materials, the less we will have to draw upon for further 

creation. Moreover, the further propertization of expression does not necessarily clarify 

boundaries; rather, it creates more of them. The more clarifying rules there are the more 

of a maze it creates for others who could use that expression.” (Bitton, 76) 

 

 “While copyright law does allow certain uses under the fair use defense, it is clear 

that the scope of the fair use defense has been significantly blurred and narrowed in the 
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new technological era.” (Bitton, 77) 

 

Peer-to-peer file-sharing mechanisms have been effective on allowing new artists 

to promote and distribute their music directly to consumers eliminating the middleman, 

such as production agencies, thus these individuals tend to control distribution channels.  

These mechanisms also allow users to broaden their selection of music and artists. 

(Zepeda, 73) 

 

Copyright laws enable copyright authors to choose how their works can be 

transformed or interpreted.  Derivative works just tend to be creative and imaginative and 

most of all considered unlawful due to the fact that the author’s permission pondered as a 

requisite has not been granted. (Bambauer, 348)  For instance, in the World Wide Web, 

we can find many adaptations of original works on webpages such as YouTube, with a 

huge portion of innovation within them.  The so-called remixes are a fair example of 

these derivative works that have been flooding the Internet and have allowed people to 

start creating a new form of art using previously existing works. 

 

We could affirm that everything in the world is a remix of something that has 

already been done and is being transformed. The issue with transforming, interpreting or 

even re-editing has everything to do with copyright limitation on derivative work 

production. “Moreover, the practical effects of increased copyright protection make it 

harder to obtain funding for, or to commercialize, transformative works. (…) Producing 
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films like a history of American commercials becomes difficult if not impossible.” 

(Bambauer, 352) 

 

The Internet (World Wide Web) has been transcendental in the expression of new 

generations. More so, people now think of the Internet as a fundamental tool for 

communication. The world and the people in it are no longer limited to the acquaintances 

of their town, region or country. With the Internet no such limitations exist. As 

consequence, people around the world are now meeting and are in constant search for 

new ways of expression. Regrettably, most ways of expressing one’s self through the 

Internet involve some sort of copyrighted work behind it all; it be a song, a picture, a 

photograph, an article, etc.  

 

The World Wide Web was created as a mechanism where ideas and information 

could flow freely and fast from one point to another. Its function is a direct contradiction 

to copyright laws. The Internet was not created to raise more barriers between all of the 

countries, but as a system where barriers could disappear. It was meant to bring the world 

one step closer to “Globalization” and “Free-Trade” economies. Prior to the Internet, the 

exchange and attainment of information was costly. Nowadays, information is mainly 

global and easily attainable. Whatever enters the Public Domain has no return. 

 

On the Internet era people have information transaction costs near zero. The few 

who monopolized technology that could produce, create or even sponsor a creative work 

throughout the globe have lost this power. The Internet is vastly eliminating this 
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middleman. People no longer need to search for the person who is able to place a single 

work in a determinant market. The Internet can do this very efficiently. If one’s work is 

creative and good enough, one can make it go “viral”15 with the Web’s help. Internet 

users have their own standards of quality, and if the work deserves recognition it will get 

it. And is that not what creative works should be all about?  

 

Technological advances make the creation of derivative works increasingly easy 

and inexpensive, offering the world promise of more creative input at everybody’s reach. 

This implies greater diversity and more content on existing offerings. All the regulation 

that limits this form of creative spectrum should be reevaluated and therefore modernized 

to the present’s reality. 

 

So, having all this in mind, the Internet is a tool that promotes creativity and 

individual expression. Limiting this power makes no sense. It would be like inventing 

cars and then not being able to drive them. The Internet relies on derivative works, as 

well as it relies on the creation of new ideas. Having limits or barriers on either types of 

works goes strictly against civil liberties and the right to express one’s self through 

whatever means available. 

 

“Economically, copyright is an anomaly.  Copyright law deliberately creates a 

monopoly over certain creative expressions, tolerating the concomitant harms just 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
15 Viral Marketing: Viral marketing, viral advertising, or marketing buzz are buzzwords referring to marketing techniques that use 
pre-existing social networks to produce increases in brand awareness or to achieve other marketing objectives (such as product sales) 
through self-replicating viral processes, analogous to the spread of viruses or computer viruses (cf. internet memes and memetics). It 
can be delivered by word of mouth or enhanced by the network effects of the Internet. Viral marketing may take the form of video 
clips, interactive Flash games, advergames, ebooks, brandable software, images, or text messages. 
(http://en.wikipedia.org/wiki/Viral_marketing)  
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(increase prices, decreased consumption, and then weight loss) as a necessary evil.” 

(Bambauer, 354) Is it not ironic that the United States mainly prefers open competition in 

a market economy than a monopoly economy? 

 

As we well know, the United States is by example a free market economy. This 

means that by means of capitalism, all products tend to have competitors on the market. 

Copyrights directly contradict this economic organization due to the fact that it creates a 

monopoly on each work or product being protected. 

 

Copyright laws should be more flexible, allowing new mechanisms of protection 

that fit the current reality. The problems that have been emerging since the end of the 

90’s concerning copyright laws and the Internet are proof enough that the legislation that 

is now in force cannot comply with this new technological reality. As it has been stated, 

the Internet is fundamentally a tool on which information can be transferred on a large 

and efficient scale. Thus, copyright laws must adapt to this phenomenon. Simply ordering 

the Internet Service Providers (ISPs) to monitor their users and to identify the ones  who 

are violating copyright laws is not an efficient mechanism to mitigate the file sharing 

system. Many options exist on how to find a middle ground between individuals seeking 

for their work’s protection and people who advocate for the free sharing of information. 

Ideas&for&a&Modernized&Copyright&Regulation&

!

! This section will review some models that have been proposed on which P2P file 

sharing protocols could easily co-exist with the entertainment industry and copyright 
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holders without seeing P2P file sharing ‘peers’ as copyright infringers or “pirates”. Some 

hypotheses which pretend to make copyright regulation more flexible so that it would fit 

more comfortably into current and possible future technologies will be now analyzed. 

Copyright law must meet the present’s demands and serve as an engine to creativity.   

Alternative&Compensation&

!

“With the popularization of the Internet and proliferation of new communications 

technologies, some commentators have suggested that artists should switch to a new 

business model that relies solely or primarily on alternative compensation, such as live 

performances, broadcasts, webcasts, movies, merchandise sales, commercials, or 

endorsements.” (Yu, 901-902) 

“(…) industry veteran Esther Dyson observed in Wired: 

Chief among the new rules is that "content is free." While not all content 

will be free, the new economic dynamic will operate as if it were. In the world 

of the Net, content (including software) will serve as advertising for services 

such as support, aggregation, filtering, assembly and integration of content 

modules, or training of customers in their use. Intellectual property that can be 

copied easily likely will be copied. It will be copied so easily and efficiently that 

much of it will be distributed free in order to attract attention or create desire 

for follow-up services that can be charged for.” (Yu, 902) 
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 This economic model will have the purpose of adjusting copyright laws into a 

more flexible and broader piece of regulation. It will liberalize copyright laws on the 

Internet by allowing end users, only under the understanding of personal gain plus no 

economic advantages, on what they are able to share peer-to-peer. 

 

“In a recent book, economists Michèle Boldrin and David Levine echoed these 

observations. As they point out, because successful professional musicians earn only 

about $45,000 per year from their CD sales, they most likely will earn the same or more 

from live concerts.” (Yu, 902) 

 

 These previous models are not new. Many artists, like Grateful Dead let their 

audiences tape concert performances. “As the band's former lyricist wrote: 

There is no question that the band I write [songs] for . . . has increased 

its popularity enormously by giving them away. We have been letting people 

tape our concerts since the early seventies, but instead of reducing the demand 

for our product, we are now the largest concert draw in America, a fact that is 

at least in part attributable to the popularity generated by those tapes. 

True, I don't get any royalties on the millions of copies of my songs which 

have been extracted from concerts, but I see no reason to complain. The fact is, 

no one but the Grateful Dead can perform a Grateful Dead song, so if you want 

the experience and not its thin projection, you have to buy a ticket from us. In 

other words, our intellectual property protection derives from our being the 

only real-time source of it.” (Yu, 902-903) 
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This is one of many examples of the true success that alternate compensation 

does truly work. Unquestionably you cannot force artists to make concerts for a 

living, since many of them do not truly enjoy touring. Nevertheless, if an artist is 

creative, innovative, and popular, he will always have different ways to produce 

income other than selling records. Additionally, as noted, by freely providing content, 

the artists are benefiting as well as the end users. Artist who are not recognized can 

take advantage of the Internet to share their works so more people get to know them 

in the future, with almost no cost at all. On the other hand, artists that are popular 

now, can use the Internet to their advantage for new releases, press conferences, 

product sales, etc.   

 

“However, the notion that file-sharing inherently excludes revenues to artists is 

far from accurate. The Recording Industry Association of America (RIAA) reports stating 

a steady decline of net revenues since the year 2000 raised speculations that the industry 

had been manipulating data. But even ignoring these speculations, the attribution of these 

claimed losses to file-sharing is questionable. Empirically, there is disagreement over the 

impact of file-sharing on sales. As Lital Helman has recently shown ‘[b]ecause the data 

regarding actual damages from file-sharing on the music industry is speculative, the 

severe and resource- thirsty measures currently taken to combat file-sharing are 

questionable at best . . . . It strengthens the suspicion that the industry’s fight is not 

centered on increasing revenues.’ Additionally, as Helman argues, ‘even without 

deciding between the contradicting empirical analyses regarding its impact on sales, file-

sharing probably causes the music business more benefits than harm. Exposure to music 
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can facilitate new opportunities and open new markets.’” (Bitton, 98-99) 

 

In another case, artist Radiohead’s seventh record called “In Rainbows” launched 

on October 10, 2007 on digital format and was available to download online. Users where 

asked to contribute whatever they found fair for downloading the record. It even could be 

downloaded free of charge if that was the users desire. 

 

This idea, gratefully thought of by an artist (main contradictors of Peer-to-Peer 

sharing), had great impact and success. Radiohead profited from file sharing on the 

Internet. They chose to be the ones who gave people access to their work and simply 

stated that they were going to supply it free of charge or to the price that the end user 

felt reasonable. This coincided with an overthrowing of the Peer-to-Peer system. 

People no longer felt the need to rely on their Torrents website for this specific digital 

audio - they knew that the quality would be best at the Radiohead website. This 

artist’s approach proves that various possibilities exist for the music industry to keep 

making revenue on the end product, and not having to do so via stricter copyright 

laws. 

&Alternative&Licensing&Models&

!

! Under this section two alternative licensing models that are open-minded in 

regards to P2P file sharing protocols will be analyzed. The first one is called the Open 

Source Licensing System, which was created in order to promote the sharing of software. 
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The second licensing system that will be discussed is called the Creative Commons, 

which regards to licensing on sharing educational, cultural, and scientific works. 

Open&Source&Licensing&System&

!

“The open source licensing system functions to facilitate collaboration through 

easy and open access to software content. Some of the most widely used open source 

licenses are the GNU General Public License (GPL), the Berkeley Software Distribution 

License (BSD), and the Apache License.” (Bitton, 79)  

 

 According to the Free Software Foundation (FSF) the open source licensing 

system provides users of a free license on the specified software, giving users the 

freedom to run the program, study its contents, as well as allowing them to transform or 

modify the software. Under this licensing, users are also allowed to redistribute copies of 

the software and enhancing the software for the public’s benefit. (Bitton, 79) 

 

 This license operates under the basis that the users are allowed to redistribute the 

software freely; there always must be access to the source code, as well as allowing 

modifications and derivative works of the original licensed software.  (Bitton, 79) 

 

The Open Source License has demonstrated to be a viable alternative with a lot of 

advantages. Even more so, this licensing system does not contravene P2P file sharing 

protocols, thus one of its essential conditions is the freedom to redistribute copies of the 

software; fundamental connotation of a P2P file sharing protocols. “Open source licenses 



!

!

86!

in software have allowed access to and use of material in a manner that would otherwise 

have been considered copyright infringement.” (Bitton, 79-80) This licensing system 

allows programmers to improve software due to the fact that the source code is open for 

public access. (Bitton, 80) 

 

 This determines the viability of this system in a P2P file sharing reality since it 

does not prohibit the redistribution, modification or the alteration by means of derivative 

works of the open source licensed software. Furthermore, this system is intended to 

improve all the available software, as well as generating incentive on innovation and 

creativity. On this share-all system, users will act as the “police” of the quality of each 

product, therefore granting and providing the creator with the sufficient recognition for 

his subsequent releases.  

 

Nevertheless, questions have been raised on this type of licensing system. There 

exists a lot of uncertainty regarding transaction costs, interpretation, license proliferation, 

enforcement and termination. (Bitton, 80) First of all, regarding transaction costs, Molly 

Shaffer Van Houweling has said that due to the fact that there are so many owners on a 

specific license, because everybody can modify or improve an open source software, 

there will be substantial issues when a license must be upgraded or changed in some 

ways that were not agreed upon when first entered into. (Bitton, 80) For a license to be 

modified or upgraded from its original conception, each owner’s permission must be 

granted. This activity will generate high transaction costs that are the antithesis of the 

open source licensing system itself. (Bitton, 81) 
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 Regarding the flaws on the interpretation of the licenses, this system can generate 

several problems because each license has different terms of use and sometimes they are 

ambiguous on what is permitted or prohibited. “In addition, because the number of open 

source licenses has steadily increased, interpretation difficulties have been exacerbated as 

each license can be interpreted differently due to the different conditions contained 

therein” (Bitton, 81)  

 

 Because the open source licensing system was created to allow programmers to 

built their license according to their personal needs and standards, this has consequently 

resulted in proliferation issues that remain unanswered. “Programmers who want to select 

an open source license have over sixty from which to choose from,'^ and users of a 

licensed program must caution against using it in such a manner which would violate it.'' 

Thus, the large number of licenses serves more to confuse than to clarify.” (Bitton, 82) 

 

 Additionally, the open source licenses have had several misunderstanding on who 

is in charge of enforcing the software’s licenses. “Moreover, because many of the 

contributors to an open source product are unknown, it is unclear who will enforce the 

licenses' restrictions.'” (Bitton, 83) Furthermore, these types of licenses have not been 

foreseen as enforceable in courts. Although there is a precedent16 in United State’s case 

law on which this license is protected, many people still believe that it is not a 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
16 “(…) the Federal Circuit ruled in Jacobsen v. Katzer that open source licenses can be enforced under both contract and copyright 
law. Despite this apparent victory for the open source movement, Jacobsen v. Katzer also underscored the far reaching consequences 
that the wording of the license will have upon the outcome of the case.” (Bitton, 83) 

!



!

!

88!

trustworthy mechanism that will survive a trial. “Despite the opening created by the 

Jacobsen v. Katzer, many issues concerning the enforcement of open source licenses 

have yet to be addressed by the courts.” (Bitton, 84)    

 

  The Open Source Licensing System is yet to be revised on its flaws, but we 

cannot deny that this type of system does actually evoke creativity, originality and high 

standards. Obviously the system has not yet been perfected, but it’s a viable alternate to 

the strict compliance that copyright laws mandate. Even more so, this system can easily 

be merged with P2P file sharing protocols and hence be broadcasted by these means, 

allowing vast amount of users the copies of the open source programs for them to use, 

modify or share. 

The&Creative&Commons&Licensing&System&

!

 “(…) the Creative Commons licenses are a means for enabling authors to instantly 

permit certain uses of their work. Thus, instead of adopting the © ‘all rights reserved’ 

approach. Creative Commons licenses enable authors to implement a (cc) ‘some rights 

reserved’ approach. By enabling authors to license their work on more generous terms, 

the Creative Commons movement is able to advance its goal of expanding the works in 

the public domain, and fostering greater creativity through collaboration.” (Bitton, 84) 

 

The Creative Commons Licenses mostly grant users four general conditions. First 

of all, the author or creator of certain material can allow users to copy, distribute, display 

and perform the copyrighted material as long as the appropriate credit is given. Even 
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more so, this license has the option of granting users the ability to create any derivative 

work, as long as credit is given to the original work on which it is founded. (Bitton, 85)  

 

The second condition on which this license is governed requires a share-alike 

condition for the derivative works. “The share-alike condition requires that the user of the 

work license any derivative work with the same license under which the original work is 

governed.” (Bitton, 85) 

 

The third condition consists of a non-commercial agenda of the copyrighted 

material. This means, that this license allows the user to copy, share or distribute the 

work, excluding the profiting on its behalf. “The non-commercial condition allows the 

user to copy, distribute, display, and perform the work so long as the use is for non-

commercial purposes.” (Bitton, 85)  

 

Lastly, the non-derivative works condition implies a license on which the 

copyrighted author prohibits any derivative work being created from his protected 

material. “The no-derivative-works condition allows users to copy, distribute, display, 

and perform the work itself but prohibits any derivative creations based on the work.” 

(Bitton, 85) As consequence, a user may use the (cc) work in any way, unless he is using 

it to create another work, since it prohibits the derivative works on the protected material. 

 

This licensing system has also great incidence on the P2P file sharing protocol 

due to the fact that, respecting the authors wishes, the distribution or sharing of a (cc) 
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work is always authorized. The only prerequisite is that the author must receive credit 

and recognition for his/her work. Therefore, by using P2P file sharing protocols on which 

a peer establishes the title of the work and its creator or author, it would have no 

restrictions on being copied and shared along the web. 

 

Likewise to the open source licensing system, the Creative Commons license does 

also present some issues. The main argument against this type of licensing is that it gives 

more authorial control than even copyright laws grant. “ (…) the Creative Commons 

licensing system actually works to solidify the proprietary nature of copyright law, 

instead of promoting the ethos of the open source movement, which encourages easy 

access to creative works that will facilitate future, collaborative creativity.” (Bitton, 86) 

 

The Creative Commons license has been criticized du to the fact that authors do 

not have the opportunity to revoke a previously granted license, unless this license is 

breached. Additionally, authors will not get any help from Creative Commons if a license 

is violated, thus, enforcing these types of licenses can present a problem.  “(…) after 

granting a license they will not be allowed to revoke it unless it has been breached, and 

they will not receive any assistance from Creative Commons in enforcing their rights if 

their license is violated.” (Bitton, 87) Furthermore, because attribution rights may vary 

from country to country, international enforcement regulation will vary from place to 

place making this system untrustworthy for some. (Bitton, 87) 

 

 Even though the Creative Commons License System has some flaws that are to 



!

!

91!

be revised, it does grant a specific freedom for authors interested and supportive of 

sharing information and it represents an advantage for users thus they know up-front how 

they can use and share the (cc) work. Many important websites have now entered into a 

Creative Commons License System. For example, the Official Website of the President 

of the United States incorporates a creative commons attribution 3.0 license. 

Furthermore, webpages such as Flickr that was built for sharing pictures online has also 

adopted a creative commons license. This shows that people are tending to an open-

share-all Internet market, rather than a market strictly protected by copyrights.  

 

Consequently, even though the Open Source Licensing System and the Creative 

Commons Licensing System are private proposals and were not created to modify 

copyright laws rather than to offer a more lenient protective system for authors and users, 

it has been considered a mayor alternative for people who support file sharing throughout 

the Internet. By sharing works or software that have these types of licenses, users will no 

longer be anxious for thinking that sharing constitutes an illicit activity. 

The&New&Gradual&Dedication&Model&&&&

 

 First of all, this model pretends to reintroduce the formalities in which copyright 

laws worked before the 70’s in the United States. This is, the formalities that include 

registering the work intended for copyright protection, instead of granting copyrights 

perse. “The new model envisions a world in which copyright protection is claimed rather 

than automatically granted. (…) resurrection of formalities means that rather than being 

an unconditional system under which copyright protection automatically attaches to 
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works upon creation, formalities, like registration, notice, filing fees and renewal fees 

would be reintroduced to the copyright law system so that protection has to be claimed at 

a cost.” (Bitton, 102) 

 

 Having a system that reintroduces formalities could result in greater advantages 

both for authors/creators as well as for content users. Fist of all, this type of model will 

provide more accurate information on what is protected and what has already entered the 

public domain. This will result in lower transaction and search costs. Additionally, by 

having a formalized system, people will no longer be overwhelmed by what has already 

fallen into the public domain and what remains copyright protected. (Bitton, 103) 

 

 This system will automatically filter the authors who are searching for economical 

incentives derived from their works and those who are not interested on these types of 

revenue. Therefore, the Gradual Dedication Model remains open minded about authors or 

creators that do not want to have their works with strict copyrights provisions and that 

tend to the share-all Internet reality. “A further notable contribution of formalities is that 

they make copyright protection available "on demand," weeding out works whose 

creators are not interested in any economic rewards for their creation.” (Bitton, 103) 

 

 This proposed model would be structured in a way where all of the creative works 

will reside in one of three separate domains. The first is called the Copyrighted Works 

Domain, where we can find all the works that have been registered and that have 

surpassed the necessary formalities.  The second is called the Public Domain and here we 
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would be able to find all the works that do not meet formalities or those which protection 

period has expired. The third domain corresponds to the Gradual Dedication Model. 

“Under the GDM model, copyright law would be revised and a new domain would be 

created that would be designed in a way that closely reflects the emerging practices and 

ideals described above of free sharing. Because the values this domain reflects are 

prevalent, this new GDM domain would become the new default regime of copyright 

law.” (Bitton, 104) 

 

 As consequence of the above, the Gradual Dedication Model (GDM) will 

correspond to a special, newly invented type of domain were copyrighted works would be 

gradually dedicated to the public domain. This means that when works are not 

immediately dedicated to the public domain or when copyright protection is not claimed, 

works would be located under the GDM. (Bitton, 104) 

 

 “Under the proposed model, rather than dedicating the work to the public domain 

immediately and effectively, the work would be dedicated to the public in two phases - 

GDM Phase 1 and GDM Phase 2.” (Bitton, 104) In GDM phase 1, the author or creator 

of a work would dedicate the work to the public therefore the public will jointly own the 

work with the author or creator. (Bitton, 104) “The notion of joint ownership is aimed at 

reflecting the sharing ideal endorsed by many members of the creative community and 

the public at large. The public would "own" the work but would be restricted in what it 

can do with the work for a set period of time, which would be determined by the 

legislature.” (Bitton, 104) 



!

!

94!

 

 The GDM phase 1 protection period is intended to be rather shorter than the 

period of protection that is now in force. Hence, this phase would have a protection 

period for the author from 10 to 20 years. (Bitton, 104) 

 

 As for the restrictions that are imposed to the public at GDM Phase 1, these would 

be a variation of those studied above under the Open Source License System and the 

Creative Commons License System. Therefor, three mayor conditions or limits would be 

imposed to the public when a work is located under GDM Phase 1. First of all, a proper 

attribution must be given to the author or creator of a work when using his or hers work 

for other purposes. Hence, people who use a work must give the appropriate credit to the 

author. Second of all, the share-alike condition requires that a user, who has created a 

derivative work from a work that is under the GDM Phase 1, must similarly dedicate this 

work under the same conditions. Lastly, the derivative works that are created can be for 

commercial or non-commercial uses. For GDM Phase 1 it does not matter if the 

derivative work were commercialized thus it would have to be dedicated under the same 

model of the original creation. (Bitton, 105) “Even if the work is used for commercial 

purposes, we would allow it because the newly created derivative work would also be 

dedicated under the same GDM Phase 1 terms.” (Bitton, 105) 

 

  After the period of protection established under GDM Phase 1 has expired, GDM 

Phase 2 will start operating for that specific work. GDM Phase 2 simply consists on 

dedicating the work entirely to the public domain; hence the work stops having any 
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restrictions or limits whatsoever. “After the set period of time elapses, at GDM Phase 2, 

the work will be dedicated to the public domain with no strings attached, and will be free 

for use by all, subject to no use-restrictions of any kind. Therefore, at this second phase, 

the work simply falls into the public domain.” (Bitton, 106) 

 

 The Gradual Dedication Model would be a viable and structured alternative for 

modernizing copyright laws in which no side is taken on behalf of the Congress, and the 

adequate copyright protection would be granted to those who apply for it, as well as 

allowing authors or creators to dedicate their work to the public domain or to gradually 

dedicate their work to the public domain having surpassed GDM Phase 1 protection 

period. This alternative is incredible compatible to our P2P file sharing reality and to the 

Internet’s demands. There would be strict copyright protection for those who pursue it 

and lenient copyright protection for those who believe in promoting creativity on a share-

all environment. If this model is ever adopted by the countries regulations, it will 

decriminalize file-sharing activities by promoting a liberalized market of information, 

ideas and content.    

 

  

 

!
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CONCLUSION’S&

 Throughout this paper we have studied and analyzed the P2P file sharing 

technologies, their viability under the current United States and Colombian regulations 

and some moderate proposals tending to adapt or modernize copyright regulations to 

today’s Internet based reality. We have seen how the regulation evolved from a liberal 

system in which copyright regulation was not intended to monopolize content, to today’s 

regulation that is submissive to the entertainment industry’s demands. 

 

 It is important to note that P2P file sharing has been evolving to a more complex 

system on which it is harder to identify the direct copyright infringers, thus the secondary 

liabilities have had mayor incidence on trials resulting in the punishment of the creators 

and sponsors of P2P file sharing software. Therefore, the courts have been disregarding 

the world’s current reality and the Internet’s share-all structure; hence the copyright 

regulation is out of date and must be revised. 

  

File sharing technologies will not seize to exist due to the fact that the Internet’s 

structure is primarily thought upon for reducing information barriers and decreasing all 

kinds of transaction costs, thus people will keep disobeying the law if the law does not 

adapt to the society’s current demands. It is undeniable that the Government’s have more 

difficulty in supervising copyrighted works on the Internet rather than making the 

Internet an inclusive environment for all on which copyrights are less strict and where 

fair use becomes the rule rather that the exception.  

 



!

!

97!

Consequently, many moderate and unbiased alternatives exist on which P2P file 

sharing would be permissible under some conditions. First of all, and this is the more 

radical approach towards a P2P file sharing, no strings attached environment, is the 

alternative compensation that the authors or creators could embrace for the better public’s 

interest. Although this alternative is viewed as extreme by the entertainment industry 

because it is unfair that laws would oblige copyrighted authors or creators to seek another 

form of compensation for their works, it is still considered to be a great alternative 

because copyright protected people could also use the Internet to their personal gain. This 

is by making themselves famous or recognized for their works spread onto the Internet, 

they could gain profit from all kinds of publicity and, as the Grateful Dead, they could 

have important revenues from future performances or derivative sales. The Internet is 

exploitable on many ways and could be used for personal advantages either by users or 

artists/producers/creators.  

  

 Concerning the alternative licensing systems, although they are not strictly a 

proposal to modernize copyright regulation, it has worked as a viable alternative on 

today’s world for those who do not favor the copyrights regulations that are now in force. 

The idea behind the Open Source License System and the Creative Commons License 

System is to promote creativity under a share-all content reality. These types of licenses 

are meant to reduce copyright restrictions and to support a file-sharing environment. 

Even though they are currently presenting a lot of problems on certain areas, these are to 

be revised so in the future these types of licenses give an alternative to people who are 

not seeking to be protected by the harsh copyright regulation applicable in present.  
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 The New Gradual Dedication Model is the most reasonable approach to a 

copyrighted reality that can coexist with the P2P file sharing systems. This model was 

thought upon to modernize copyright regulation, thus, for it to be applicable, new laws 

must be drafted and approved. By having many alternatives that fit all of the 

entertainment industry’s as well as the user’s demands, this model could be successful if 

applied.  

 

 In conclusion, rather than stating the best reasonable and flawless approach 

towards a legal P2P file sharing existence, this paper was intended as a reflection towards 

today’s Internet world and on the consequences that strict copyright laws have arisen. As 

has happened on many other grounds of social evolution, law should always reflect the 

reality of the world rather than being an instrument to change social standards as they 

develop.  Law should mirror the world’s reality rather than the world having to adapt to 

the demands of a few.  

        

&

!
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